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I. Introduction  

This case is about the City of Newark discriminating against lower-income individuals by 

excluding them from the city limits based on the type and price of their home.  For nearly a 

decade, the City of Newark has repeatedly enacted and enforced ordinances targeted at people 

who live in mobile homes, banishing them from the city limits unless their home is worth an 

arbitrary amount of money.  These “exclusion ordinances,” which continued to escalate in price 

over time, are not related to health or safety in any way; they are simply an attempt to keep 

lower-income people out of the city.  After this lawsuit was filed, Newark invoked emergency 

powers to repeal the discriminatory ordinance at issue and now seeks to moot this case to shield 

its years-long practice of discrimination from judicial review.  This case is not moot because 

Newark’s voluntary cessation of easily-repeated discriminatory conduct is not insulated from 

judicial review.   

At minimum, summary judgment on mootness grounds is inappropriate because Plaintiffs 

have not yet had their full opportunity to conduct discovery on issues germane to mootness.  In 

particular, Plaintiffs have not had the chance to discover key facts bearing on mootness through 

the Defendants’ currently-pending depositions.  In these depositions, Plaintiffs will explore 

factual issues that are critical to determine whether Newark’s discrimination is reasonably likely 

to recur, including: whether there was discriminatory motivation for enacting an exclusion 

ordinance against mobile homes; whether the decision to reenact that provision of the law 

multiple times was motivated by animus; what caused the City to make the discriminatory 

provision more robust with each subsequent reenactment; whether there was any consideration of 

legitimate government interests when enacting and ratcheting up the home value requirements; 

why the exclusion ordinances were on the City’s books for so long; what caused the City to 

repeal the ordinance without explanation; whether there was a reason, other than avoiding federal 
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court intervention, for declaring an “emergency” to repeal the exclusion ordinance; whether there 

is a City plan to reduce or eliminate people who live in mobile homes from the city; and whether 

the City would enact the same or a similar wealth-based provision aimed banishing mobile 

homes from the City in the future.  Plaintiffs must be afforded their full and fair opportunity to 

conduct discovery on issues related to mootness so that they may present a robust evidentiary 

record and genuine disputes of material fact to this Court.  Accordingly, Defendants’ motion 

should be denied.  

II. Factual Background and Procedural History  

Newark has a demonstrated history of enacting ordinances aimed at banishing lower-

income individuals from the City.  In 2010, the Newark City Council passed the first ordinance 

mandating that “[n]o trailer shall be placed in the City of Newark unless it has a value 

established by a national appraisal guide of not less then [sic] $15,000 (fifteen thousand 

dollars).”  Ex. 1, Ord. 2010-08, § 3(F).  In 2011, when the previous year’s arbitrary home-value 

requirement proved not high enough to keep out all undesired residents, the City Council raised 

the minimum home value requirement to $25,000 for all “trailers,” making it even more difficult 

for lower-income individuals to qualify for a place in the community.  Ex. 2, Ord. 2011-07, § 

3(F).  This ordinance also allowed the Council to refuse a “trailer park” permit “for other 

reasons” besides lack of adequate drainage, utilities, or because the area was not suitable — 

giving the City Council unlimited discretion to discriminate against mobile homes for any 

undefined reason.  Id.  Then, in 2015, the City enacted higher home-value requirements yet 

again.  This time, home-value requirements were increased to $35,000 for double-wide homes, 

and the $25,000 requirement was reenacted for single-wide homes.  See Ex. 3, Ordinance 2015-

01 (“Exclusion Ordinance”).  This provision is not related to health, safety, or general welfare in 

any way.  Like the other discriminatory ordinances that came before it, the 2015 home-value 
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requirement was enacted and enforced against mobile homes exclusively.  

On July 16, 2018, five Plaintiffs filed a lawsuit alleging, among other things, that the 

2015 Exclusion Ordinance (i) violates their substantive due process right to be free from 

government interference with their lawful use of their property, (ii), facially violates the Equal 

Protection Clause, (iii) facially violates the Eighth Amendment prohibition on excessive fines 

and fees, and (iv) violates their procedural Due Process rights.  See ECF No. 1 at pp. 24–26.  On 

July 24, 2018, the Newark City Council called a special meeting regarding Plaintiffs’ lawsuit.1  

On August 14, 2018, Newark declared an emergency and the City Council repealed the 

Exclusion Ordinance, effective immediately, by invoking its emergency powers.   See Ex. 4, 

Ordinance 2018-09.  

Discovery in this case does not close for another two months (ending on August 16, 

2019), and Plaintiffs have not yet had the opportunity to depose the named Defendants or 

individuals involved in passing Newark’s ordinances, including the ordinance at issue in this 

case.  Depositions of Newark city councilmembers and officials involved in passing Ordinance 

2015-01 are scheduled for the week of July 15–19.2   

III. Legal Standard  

Summary judgment is appropriate only when there is no genuine issue of material fact, so 

that the dispute may be decided solely on legal grounds.  Holloway v. Lockhart, 813 F.2d 874 

(8th Cir. 1987).  Summary judgment is “an extreme remedy, and one which is not to be granted 

unless the movant has established his right to a judgment with such clarity as to leave no room 

for controversy and that the other party is not entitled to recover under any discernible 

                                                 
1 Ex. 5, City Council Calls Special Meeting for Mobile Homes, BATESVILLE GUARD, July 24, 2018 (“The 
Newark City Council will have a special meeting at 6:30 tonight . . . [t]he special meeting follows a 
federal lawsuit filed last week against the city of Newark stating that the ban on mobile homes 
discriminates lower-income residents [sic].”)  
2 Plaintiffs began their attempts to schedule depositions of the Defendants in March of 2019.  
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circumstances.”  Robert Johnson Grain Co. v. Chem. Interchange Co., 541 F.2d 207, 209 (8th 

Cir. 1976).   In “ruling on a motion for summary judgment, the district court must view the facts 

in the light most favorable to the party opposing the motion and give that party the benefit of all 

reasonable inferences to be drawn from the evidence.”  Inland Oil & Transp. Co. v. United 

States, 600 F.2d 725, 727–28 (8th Cir.1979).  The Eighth Circuit has cautioned 

that summary judgment should be invoked carefully so that no person will be improperly 

deprived of a trial of disputed factual issues.  See id.  

Important to the current action is the Eight Circuit’s instruction that “summary judgment 

is proper only if the nonmovant has had adequate time for discovery.”  Robinson v. Terex 

Corp. 439 F.3d 465, 467 (8th Cir. 2006).  Federal Rule of Civil Procedure 56 “allows a summary 

judgment motion to be denied, or the hearing on the motion to be continued, if the nonmoving 

party has not had an opportunity to make full discovery.”  Celotex Corp. v. Catrett, 477 U.S. 

317, 326 (1986).  This rule “provides a safeguard against an improvident or premature grant of 

summary judgment . . . and [it] should be applied with a spirit of liberality.”  United States ex rel. 

Bernard v. Casino Magic Corp., 293 F.3d 419, 426 (8th Cir. 2002).  

IV. Defendants’ Conduct Does Not Moot Plaintiffs’ Claims, and Plaintiffs Must be 
Given the Opportunity to Engage in Discovery on Material Issues Bearing on 
Mootness 

Defendants’ motion for summary judgment should be denied because (A) Plaintiffs’ 

claims are not mooted by Defendants’ purposeful conduct, and (B) partial summary judgment is 

inappropriate where fact discovery on issues relevant to mootness is still ongoing.  

A. Plaintiffs’ Claims Are Not Mooted by Defendants’ Purposeful Conduct 

Plaintiffs’ claims for declaratory and injunctive relief are not moot because (i) voluntary 

cessation of wrongful conduct does not moot a case or controversy, and (ii) this Court can and 

should retain jurisdiction over Plaintiffs’ claims because Defendants’ unlawful conduct is 
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capable of repetition yet evades review.  

i. Plaintiffs’ Claims are Not Moot Because Voluntary Cesssation Does 
Not Moot Them 

Defendants bear the heavy burden of showing that they will not continue discriminating 

on the basis of a person’s home if the case is dismissed as moot.  Friends of the Earth, Inc. v. 

Laidlaw Envt'l Servs. Inc., 528 U.S. 167, 170 (2000) (“[A] defendant claiming that its voluntary 

compliance moots a case bears the formidable burden of showing that it is absolutely clear the 

allegedly wrongful behavior could not reasonably be expected to recur.”); Teague v. Cooper, 720 

F.3d 973, 977 (8th Cir. 2013) (“[V]oluntary cessation of a challenged practice does not deprive a 

federal court of its power to determine the legality of the practice unless subsequent events made 

it absolutely clear that the allegedly wrongful behavior could not reasonably be expected to 

recur.”) (citing City of Mesquite v. Aladdin's Castle, Inc., 455 U.S. 283, 289 (1982)).  While the 

Eighth Circuit has held that statutory changes discontinuing a practice are “usually enough” to 

moot a case, it has also made clear that a factual inquiry is necessary; courts must consider 

whether there is any “indication that the [legislative body] intends reenact” the discriminatory 

measure that was challenged.  See Libertarian Party of Ark. v. Martin, 876 F.3d 948, 951–52 

(8th Cir. 2017); see also Teague, 720 F.3d at 977 (stating statutory changes are “usually enough” 

to moot a case, but engaging in an intensive fact-based inquiry into the circumstances 

surrounding the legislative repeal).     

The indicators of good faith voluntary cessation found in Teague are noticeably absent 

from Newark’s repeal of Ordinance 2015-01.  In Teague, the Eighth Circuit found that the 

legislature’s repeal was not improper voluntary cessation by highlighting that the legislature’s 

repeal efforts began before the lawsuit was filed, and that there was evidence the legislature 

intended to end discrimination — as opposed to simply moot the case — because in “rewriting 

the entire statute,” the legislature made findings about the need to “remedy[] the effects of past 

Case 1:18-cv-00053-DPM   Document 29   Filed 06/17/19   Page 6 of 19



Plaintiffs’ Opposition to Defendants’ 
Motion for Partial Summary  
Judgment, 1:18-cv-00053-DPM 6 

racial segregation in the school district,” and expressly considered “benefits of enhanced quality 

and effectiveness” that would result from repealing and changing its laws.  See id. at 977–78.   

By contrast, Newark showed no signs of scaling back or repealing its discriminatory measures 

before a federal lawsuit was filed against the City.  Newark’s emergency repeal of the Ordinance 

was not the result of any express findings about discrimination in the City’s ordinances or 

informed research about the effects of discrimination against mobile homes — indeed, the 

Ordinance was repealed after the filing of this lawsuit with no explanation whatsoever.  See Ex. 

4, Ordinance 2018-09.  Indeed, Newark’s repeal of Ordinance 2015-01 seems closer to “the 

action of a legislative body seeking to moot a case by repealing the challenged statute and 

replacing it with one that differs only in some insignificant respect”  rather than rather than a 

conscientious, well-intentioned change in the law that is likely to be permanent.  See Teague, 720 

F.3d at 978.  In addition, Newark has a history of reenacting the wealth-based mobile home 

ordinance multiple times over the years, making it more robust each time.  There are numerous 

indications that Newark is comfortable with wealth-based discrimination against mobile homes 

that support Plaintiffs’ reasonable expectation that such discrimination will be repeated.   

In determining whether a smaller city’s voluntary cessation of enforcing an illegal 

ordinance moots a case, courts have considered “(1) the gravity of harm caused by the offense; 

(2) the extent of the defendant's participation and his degree of scienter; (3) the isolated or 

recurrent nature of the infraction and the likelihood that the defendant’s customary business 

activities might again involve him in such transaction; (4) the defendant’s recognition of his own 

culpability; and (5) the sincerity of his assurances against future violations.”  Weigand v. Village 

of Tinley Park, 129 F. Supp. 2d 1170, 1173 (N.D. Ill. 2001) (quoting United States v. Raymond, 

228 F.3d 804, 813 (7th Cir. 2000)).  These factors bear on the likelihood of a harmful ordinance 

being reenacted after judicial oversight is relinquished.   
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Following the persuasive factors articulated in Weigand, it is reasonable to expect that 

Newark will engage in wealth-based discrimination against mobile homes again; the Exclusion 

Ordinance causes grave harm, including rampant discrimination against lower-income 

individuals, years of lost rent, years of inability to use one’s property, the threat of excessive 

penalties for noncompliance, years of exclusion and separation from loved ones, and the 

compounding of enormous barriers to affordable housing that exist in the local area.  See ECF 

No. 1, Complaint at ¶¶ 2, 26, 31, 68, 78–79, 130–132.  Ordinance 2015-01 was not an isolated 

enactment; instead, wealth-based exclusion ordinances are historically recurrent in Newark.  See 

id. at ¶¶ 79–80; see also Ex. 1, Ordinance 2010-08; Ex. 2, Ordinance 2011-07.  And in 

Defendants’ Answer and supplemental filings with the Court, they have never recognized their 

culpability or made assurances against future discrimination.  See ECF No. 24, 26.   

Small towns like Newark are able to enact laws quickly with little regard for their 

constitutionality and little reason to fear that their residents will ever challenge unconstitutional 

laws in federal court.  Contrary to Defendants’ assertions, municipalities do not moot 

constitutional claims and insulate discriminatory patterns of conduct from judicial review by 

simply repealing the offensive ordinance.  See, e.g., City of Mesquite v. Aladdin’s Castle, 

Inc., 455 U.S. 283, 289 (1982) (holding repeal did not moot plaintiff’s claim because “the city’s 

repeal of the objectionable language would not preclude it from reenacting precisely the same 

provision if the District Court’s judgment were vacated”); People Against Police Violence v. City 

of Pittsburgh, 520 F.3d 226, 231, n.2  (3d Cir. 2008) (holding repeal of ordinance did not moot 

case, “particularly given that plaintiffs’ complaint alleged a long history of unconstitutional 

conduct under the ordinance”); Doctor John’s, Inc. v. City of Sioux City, 389 F. Supp. 2d 1096, 

1113 (N.D. Iowa 2005) (holding repeal of zoning ordinance did not moot case because “nothing 

precludes the City from reenacting precisely the same provision”).  
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The five Plaintiffs have successfully filed a federal lawsuit against Newark, and now the 

City is attempting to evade review by repealing the offensive provision with no reliable 

assurance that Plaintiffs will not be banished or discriminated against in the future.  Even if the 

City does not reenact the exact same provision, they may pursue the same goal through different 

means, through other enactments, or through selective enforcement decisions, making judicial 

review of Newark’s pattern of unconstitutional discrimination all the more imperative.  This is 

why the Supreme Court has held that the courts should not relinquish federal jurisdiction over a 

case unless it is “absolutely clear that the allegedly wrongful behavior could not reasonably be 

expected to recur,” and that prohibition is not limited to the possibility of identical laws being 

enacted, but that the same discrimination will occur again in any form.   See City of Mesquite, 

455 U.S. at 289; N.E. Fla. Chapter of Assoc. Gen. Contractors of Am. v. City of Jacksonville, 

508 U.S. 656, 662 (1993) (“City of Mesquite does not stand for the proposition that it is only the 

possibility that the selfsame statute will be enacted that prevents a case from being moot.”) 

(emphasis in original).  This case is not moot because Newark’s officials have not demonstrated 

that they accept that wealth-based discrimination is unconstitutional — a concerning fact for all 

current and future Newark residents that can reasonably be expected to manifest in future 

ordinances. 

ii. Plaintiffs’ Claims are Not Moot Because Defendants’ Conduct is 
Capable of Repetition, Yet Evades Review  

Plaintiffs’ claims are not mooted because an “issue is not deemed moot if it is capable of 

repetition yet evading review.”  See S. Pac. Transp. Co. v. St. Charles Par. Police Jury, 569 F. 

Supp. 1174, 1180 (E.D. La. 1983) (finding city council’s use of an “Emergency Ordinance” to 

repeal a challenged ordinance did not moot the case).  Newark’s discrimination against mobile 

homes is capable of repetition, and the swiftness with which the City uses its “emergency 

powers” to repeal ordinances lets challenges to discriminatory ordinances evade review.   
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Newark’s discriminatory ordinances are capable of repetition yet evading review because 

there is a “reasonable expectation” that the Plaintiffs will be subjected to discrimination by the 

City again, and the time between filing a lawsuit and a repeal of any offensive ordinance is too 

short a duration to be fully litigated before becoming moot.  See Iowa Prot. & Advocacy Servs. v. 

Tanager, Inc., 427 F.3d 541, 544 (8th Cir. 2005).  Because Plaintiffs live and own land in 

Newark, the city’s ordinances are generally applicable to them.  Newark has shown a continued 

commitment excluding poor people from its city limits based on nothing other than their home 

value, making it reasonably likely that Plaintiffs will be subjected to discrimination on the basis 

of their mobile homes again.  Because there is a reasonable expectation that Newark will enact 

another exclusion ordinance in the future (as it has done many times before), and because an 

ordinance can be repealed in a matter of weeks (as it was here), Newark’s repeal of Ordinance 

2015-01 does not moot Plaintiffs’ claims because it is capable of repetition yet evades judicial 

review.  See First Nat. Bank of Bos. v. Bellotti, 435 U.S. 765, 774 (1978) (declining to find 

claims mooted where the legislature had attempted to impose the complained-of law four times, 

and where there was “too short a period of time for appellants to obtain complete judicial 

review.”).  

Because Defendants’ exclusion ordinances were motivated by discrimination as opposed 

to legitimate government interests, deference is not due to Newark’s decision to banish people 

from the city because their homes were not worth enough money.  Newark repeatedly enacted an 

ordinance that discriminated on the basis of home value.  Each time the City reenacted the 

exclusion provision, it raised prices to further ensure that poor people would be excluded from 

the City.  Each time the City reenacted the exclusion provision, it was aimed exclusively at 

mobile homes.  And each time the exclusion provision was reenacted, it was not connected to 

public safety or health — it was simply tied to how expensive a person’s mobile home was.  The 
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Exclusion Ordinance violates the Equal Protection because regulating mobile homes on the basis 

of value is not rationally related to any legitimate government interest.  Such discrimination is 

not motivated by any valid purpose, but instead by a desire to keep lower-income people and 

mobile homes out of the city.  Indeed, Defendant Cunningham confirmed the City’s 

discriminatory intent when enacting exclusion ordinances.  Plaintiff Veneda Marshall contends 

that when she discussed Ordinance 2015-01 with Defendant Cunningham, then-mayor of 

Newark (and now a City Councilmember), he stated his intention was that he did not want the 

city to be a “trailer town.”  See Ex. 6, Veneda Marshall Discovery Responses.  Such barefaced 

discriminatory intent should not be afforded a presumption of good faith.  Moreover, there is no 

reason to doubt that the same motivation that animated Defendant Cunningham’s support of 

Ordinance 2015-01 still exists today, and will likely still serve as motivation for future 

ordinances if federal court jurisdiction is relinquished.  The discrimination found in Ordinance 

2015-01 and its predecessors is therefore likely to recur, and challenges to such ordinances 

would evade judicial review.   

Newark has shown no signs that it considers wealth-based banishment to be 

unconstitutional and has given no assurances that it will not discriminate against mobile homes 

in the future.  Newark has affirmatively denied any and all wrongdoing in enacting a wealth-

based exclusion ordinance with no connection to safety or welfare, it has denied that it is 

unconstitutional to discriminate and exclude individuals from the city simply based on the price 

of their home, and indeed, it has denied that “Defendants cannot block people from moving into 

the City simply because they are poor.”  Compare ECF No. 1, at ¶ 7 with ECF No. 24 at ¶ 7.  If 

Plaintiffs’ Equal Protection claim is true — that is, if Newark has shown itself capable of 

adopting an ordinance that irrationally discriminates against mobile homes on the basis of home 

value — this Court should not accord Newark the deference that might otherwise be given to 
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municipalities.  See Burlington Northern R. Co. v. Surface Transp. Bd., 75 F.3d 685, 689 (D.C. 

Cir. 1996) (finding controversy over a repealed tariff-filing requirement was capable of 

repetition but evading review because “the government’s insistence in litigation that it had the 

authority to require tariff filing . . . obviously evidence[d] the probability of such orders recurring 

in the future.”).  At minimum, Plaintiffs should be allowed to finish discovery and explore the 

City Councilmembers’ intentions in repeatedly enacting and intensifying exclusion ordinances to 

rebut a presumption of good faith.    

A municipality like Newark — that repeatedly enacts discriminatory ordinances and only 

repeals them after a federal lawsuit is filed — has a reasonable probability of violating Equal 

Protection rights again, after federal oversight ends. Newark has repeatedly found ways to 

engage in discriminatory action in the absence of constitutional scrutiny; if this case is dismissed 

before discovery is fully conducted and the merits are litigated, the probability Newark repeating 

such discrimination is reasonably likely.  It is reasonable to believe that Newark may 

discriminate again, and because Defendants have shown a willingness to evade judicial review 

with a repeal of any offensive ordinance, Plaintiffs’ claims are not moot.   

B. Partial Summary Judgment Is Inappropriate While Discovery on Issues 
Relevant to Mootness Is Still Ongoing 

A mootness inquiry is fact-intensive; it requires analysis of case-specific factors to 

determine whether a defendant’s discriminatory conduct is reasonably likely to occur again.  

Because “summary judgment is proper only if the nonmovant has had adequate time for 

discovery,” at minimum, Plaintiffs must be given their full opportunity to conduct discovery on 

material facts that bear on mootness.  See Robinson v. Terex Corp. 439 F.3d 465, 467 (8th Cir. 

2006); see also Nichols v. Medtronic, Inc., No. 4:05-cv-681, 2005 WL 8164643, at *9 (E.D. Ark. 

Nov. 15, 2005) (finding a plaintiff with a good faith basis for their allegations “should be 

allowed discovery before the court rules on a summary judgment motion.”).  Strong 
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circumstantial evidence exists to support a reasonable expectation that Newark will again engage 

in wealth-based discrimination against mobile homes; including Newark’s willingness to 

repeatedly enact discriminatory laws, to increase the onerousness of those laws over time, and to 

only repeal them when faced with a lawsuit.  Plaintiffs can supplement this evidence with direct 

evidence from depositions bearing on mootness, such as the Defendants’ discriminatory motives 

in enacting exclusion ordinances, their motivations for repealing the ordinance shortly after the 

filing of this lawsuit without explanation, and their willingness to enact similar discriminatory 

measures in the future.  Accordingly, Plaintiffs must be given their full opportunity to conduct 

discovery and present evidence to the Court demonstrating a genuine factual dispute on issues 

germane to mootness.  

Plaintiffs have not yet been afforded their full opportunity to conduct discovery 

pertaining to mootness issues in this case.  Defendants’ motion should therefore be denied 

because (i) there are outstanding fact issues bearing on mootness, and Plaintiffs must have a full 

and fair opportunity to conduct discovery on those issues, and (ii) summary judgment would 

preclude Plaintiffs from responding to Defendant’s motion with evidence of genuine disputes of 

material fact.  

i. There Are Outstanding Fact Issues Bearing on Mootness and 
Plaintiffs Must Have a Full and Fair Opportunity to Conduct 
Discovery on those Issues  

There are outstanding fact issues in this case that are necessary for a fully-informed 

inquiry into mootness.   Defendants’ purposeful conduct does not moot the case if it is merely a 

voluntary cessation designed to evade federal jurisdiction, or if the conduct is capable of 

repetition yet evading review — central to both inquiries is whether there is “reasonable 

expectation” that the offending conduct will reoccur in the future.  See Friends of the Earth, Inc., 

528 U.S. at 170 (articulating the requirements for the “voluntary cessation” exception to 

Case 1:18-cv-00053-DPM   Document 29   Filed 06/17/19   Page 13 of 19



Plaintiffs’ Opposition to Defendants’ 
Motion for Partial Summary  
Judgment, 1:18-cv-00053-DPM 13 

mootness); Iowa Prot. & Advocacy Servs. v. Tanager, Inc., 427 F.3d at 544 (articulating 

requirements of the “capable of repetition yet evading review” exception to mootness).   Whether 

there is a reasonable expectation that conduct will reoccur is a highly fact-specific inquiry. 

Plaintiffs must be able to conduct discovery to support their assertion that discrimination will 

recur in Newark — a material factual issue bearing on mootness. In the instant case, the 

mootness determination requires consideration of the discriminatory motives of city council 

members, whether their repeal of the ordinance was motivated by a desire to avoid constitutional 

review, their beliefs regarding the constitutionality of discriminating against mobile homes with 

no connection to health or safety, the mechanisms they consider to hold them accountable, and 

their willingness to enact similar discriminatory measures against mobile homes again.  Plaintiffs 

intend to show it is reasonably likely that Newark’s objectionable conduct will reoccur through 

the deposition testimony of the Newark officials who enacted the ordinance at issue and would 

be a part of any enactment of a similar ordinance if it were to reoccur.  This opportunity to 

conduct discovery is imperative to highlight factual issues bearing on mootness in this case, 

including: 

• Whether Newark’s city officials believe they have the authority to require minimum 
home values for people to live in Newark, see Burlington Northern R. Co. 75 F.3d at 689 
(finding a government’s insistence on authority to do something “obviously evidence[s] 
the probability of such orders recurring in the future”); 

• Whether Newark officials have non-discriminatory justifications for enacting home-value 
ordinances, and if so, what those justifications are; 

• Whether anything would “preclude [the City] from reenacting precisely the same 
provision” if the Court were to abdicate it’s jurisdiction over the constitutionality of the 
Exclusion Ordinance, see, e.g., City of Mesquite v. Aladdin’s Castle, Inc., 455 U.S. at 
289;  

• Whether “a long history of unconstitutional conduct under the ordinance” exists, see 
People Against Police Violence, 520 F.3d at 231;  

• Whether the City Council may pursue the same goal of discrimination against mobile 
homes through different means, through other enactments, or through selective 
enforcement decisions, See N.E. Fla. Chapter of Assoc. Gen. Contractors of Am., 508 
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U.S. at 662;  
• The gravity of harm caused by the ordinance; see Weigand, 129 F. Supp. at 1173; 
• The “extent of the [defendants’] participation” in any discrimination, id.; 
• The “recurrent nature of the infraction,” id.; 
• The defendants’ recognition of culpability, id.; and 
• The sincerity of assurances against future violations, id.  

Plaintiffs have not yet had their chance to conduct direct discovery on these issues 

through depositions.  For example, Plaintiffs have not yet had the chance to depose the city 

officials responsible for enacting Ordinance 2015-01 (and for enacting future ordinances) to 

directly explore their motives and justifications.  Plaintiffs have not had a chance to depose these 

officials on whether anything would preclude them from enacting the same or a similar 

ordinance if the Court were to dismiss on mootness grounds.  Plaintiffs have not had the chance 

to ask City Councilmembers about the extent of their participation in enacting the Exclusion 

Ordinance; whether consideration of similar ordinances is occurs frequently; whether Ordinance 

2015-01 could be re-enacted on an emergency basis; or whether the same discrimination 

contained in Ordinance 2015-01 could be enacted through other means or different enactments.    

Plaintiff Veneda Marshall contends that in a discussion with Defendant Cunningham about the 

ordinance, he stated his intention was that he did not want the city to be a “trailer town.”  See Ex. 

6.  There may be a genuine dispute about Mayor Cunningham’s discriminatory plan for the city 

of Newark — it is virtually impossible to know until this exchange with Ms. Marshall has been 

explored in his deposition.  If Plaintiffs’ and Defendants’ depositions will generate answers to 

the factual questions above, and if those facts will create a genuine dispute about mootness, 

summary judgment is inappropriate.  Defendants do not explain why a partial summary judgment 

would be appropriate before Plaintiffs have had the chance to conduct discovery on mootness 

issues, and they do not explain why summary judgment would be appropriate in the face of 

pending depositions that are likely to reveal genuine disputes about material facts.   
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Plaintiffs must be allowed to conduct discovery on mootness issues, and to support their 

arguments against with direct fact evidence from depositions.  While circumstantial evidence 

exists to show it is reasonably likely that Newark will enact new ordinances aimed at preventing 

a “trailer town,” at minimum, Plaintiffs must able to take depositions and present evidence of 

genuine factual disputes related to mootness before their claims are considered for dismissal.  

ii. Summary Judgment Precludes Plaintiffs from Responding to 
Defendants’ Motion with Evidence of Genuine Disputes of Material 
Fact  

Defendants’ motion for summary judgment seeks to limit discovery and therefore 

precludes Plaintiffs from fully responding to the motion itself.  Defendants have been transparent 

in their motive for seeking summary judgment before the close of discovery; they do not wish to 

be questioned about their practice of enacting ordinances aimed exclusively against lower-

income mobile homes.  In their opening motion, Defendants explain that they “have filed this 

motion in order to seek to resolve the issue of mootness with respect to Plaintiffs’ challenge to 

the ordinance in order to narrow the issues which will be the subject of the depositions.” ECF 

No. 25, Motion for Partial Summary Judgment, p. 3 (emphasis added).  Defendants seek to 

proactively narrow the scope of depositions on the basis of mootness, yet those depositions are 

the very place where material issues bearing on mootness can be fully and fairly explored.  By 

seeking to narrow the issues on which they will be questioned in depositions, Defendants would 

also eliminate Plaintiffs’ chance to produce testimonial evidence to this Court that supports their 

dispute on the issue of mootness.  A desire to narrow discovery is not a valid basis for requesting 

summary judgment where, as here, it obstructs one party from adequately responding to the 

request for summary judgment itself.  

By seeking summary judgment before Plaintiffs have had a full opportunity to depose the 

Defendants and finish discovery, Defendants’ “tactic is exactly the type of situation that Rule 
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56(f) was designed to remedy. Under the [] Defendants’ logic any party could move for 

summary judgment well before fact discovery closed in order to preclude the opposing party 

from responding to the motion with evidence that could demonstrate that there is genuine issue 

as to material facts.”  Beaulieu v. Ludeman, No. CIV. 07-1535, 2009 WL 5216843, at *7 (D. 

Minn. Dec. 29, 2009) (denying summary judgment where discovery was ongoing, and pending 

depositions might lead to evidence rebutting the defendants’ assertions).  Defendants’ motion has 

the effect of seeking to preclude Plaintiffs from gathering full testimonial evidence from 

Defendants’ depositions.  Indeed, Defendants have explicitly stated that their motive in seeking 

partial summary judgment is limiting Plaintiffs’ ability to conduct full discovery in depositions.  

In doing so, Defendants would have this Court preclude Plaintiffs from finishing discovery on 

issues pertaining to mootness and responding with evidence demonstrating genuine issues of 

material fact.  Without the chance to conduct and present evidence from the Defendants’ pending 

depositions, Plaintiffs are prejudiced in their ability to present the Court with a full evidentiary 

record showing genuine disputes of material fact germane to the question of mootness. 

V. Conclusion 

The core of the parties’ dispute is not resolved; Plaintiffs should be afforded their full and 

fair opportunity to gather fact evidence that illuminates whether the alleged discrimination in 

Ordinance 2015-01 is likely to recur.  Plaintiffs should be afforded the opportunity to offer 

evidence regarding the motivations behind Newark’s enactment and repeal of the exclusion 

ordinance and other material factors that bear on a mootness inquiry.   For instance, Defendant 

Cunningham (the former Mayor who now sits on the City Council that enacts ordinances) has 

explicitly stated that his motivation for enforcing Ordinance 2015-01 is to prevent Newark from 

becoming a “trailer town.”  See Ex. 6.  Plaintiffs should be afforded the opportunity to explore 

whether this motivation still exists and whether it will manifest in future Newark city ordinances 
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before this Court rules on summary judgment.  At minimum, to further flesh out their claims that 

discrimination against mobile homes is reasonably likely to be repeated in Newark, Plaintiffs 

must be allowed to finish discovery and offer direct evidence of the Defendants’ motivations in 

enacting, reenacting, and repealing the offensive ordinance, and their intentions for repeating 

such action in the future.  Without a full and fair chance to conduct discovery on issues related to 

mootness, Plaintiffs are prejudiced in their ability to present genuine issues of material fact 

bearing on mootness to this Court.  For the reasons above, Plaintiffs respectfully request that the 

Court deny Defendants’ Motion for Partial Summary Judgment.  

 
     Respectfully submitted, 
 
     /s/ Phil Telfeyan______________ 
     Phil Telfeyan  
     Marissa K. Hatton  

Equal Justice Under Law 
400 7th Street NW, Suite 602 
Washington, D.C. 20004 

      ptelfeyan@equaljusticeunderlaw.org 
      mhatton@equaljusticeunderlaw.org 
        

John D. Coulter, ABA 98148 
McMath Woods, P.A. 
711 W. Third Street 
Little Rock, AR 72201 
Telephone (501) 396-5400 
john@mcmathlaw.com  

 
      Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE  

 I hereby certify that on June 17, 2019, I electronically filed the above document with the 

Clerk of the Court using the CM/ECF system, which will provide electronic copies to all counsel 

of record.   

/s/ Marissa Hatton 
Marissa Hatton  
Attorney for Plaintiffs  
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