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July 23, 2018 
  
Alan Hanson, Acting Assistant Attorney General for the Office of Justice Programs 
Michael Alston, Director, Office for Civil Rights 
George Mazza, Deputy Director, Office for Civil Rights 
Benjamin Hernandez-Stern, Attorney Advisor, Office for Civil Rights 
U.S. Department of Justice 
810 Seventh Street NW 
Washington, DC 20001 
  

Re: Disparate Racial Impact of Money Bail in Sacramento, CA 
  
Dear Mr. Hanson, Mr. Alston, Mr. Mazza, and Mr. Hernandez-Stern: 
  

The purpose of this letter is to request an investigation into the disparate racial impact that 
Sacramento’s money bail system is having on African Americans, and in particular, those who are 
indigent. 
  

Equal Justice Under Law currently represents Gary Welchen, a 52-year-old African 
American resident of Sacramento who was disparately impacted by money bail.  Mr. Welchen was 
arrested and held in the Sacramento County Main Jail because he was too impoverished to pay the 
$10,000 bail the County demanded for his release.  
  

Equal Justice Under Law is representing Mr. Welchen in litigation addressing the wealth-
based inequality of Sacramento’s bail practices. However, this litigation will not address the 
disparate racial impact and racial discrimination caused by the system.  A third-party investigation 
by the Department of Justice is necessary to remedy the racial inequality in Sacramento’s money 
bail system. 

 
The significant racial disparity in Sacramento Counties’ pretrial practices is evident from 

empirical and anecdotal evidence, supplemented by my own observations in both counties.  During 
my investigation, I spent numerous hours over the course of four days observing the bail-setting 
practices in Sacramento County courts.  I observed vast racial disparities with regard to which 
defendants were held on money bail and which were released on less restrictive pretrial measures.  
Based on my observation, approximately 95% of defendants ordered held on money bail (as 
opposed to released on their own recognizance) were African-American or Latino. 
 

Sacramento’s money bail schedule reflects the overall high rates in California’s money bail 
system.   The median bail amount in the State of California ($50,000) is five times the national 



average1.  In Sacramento, the bail amount for even a misdemeanor offense can be as high as 
$25,0002.  Pursuant to Cal. Pen. Code § 1269b(c), allowing each county to set its own bail 
schedule, Sacramento County sets its bail schedule based on the alleged crime.  This has the effect 
of making pretrial release based solely on socio-economic status rather than probability of flight 
risk.  It is more likely that the impoverished population — a disproportionate amount of which are 
African American — cannot afford Sacramento’s exorbitant bail amounts. 
 

Sacramento’s poverty rate ranks among the highest in the United States at 25 percent,3 and 
African Americans are disproportionately living below the federal poverty line.  Of all African 
American residents living in Sacramento in 2016, 23.1 percent lived below the poverty level, 
compared to 14.6 percent of whites4.  Statistics show a correlation between poverty rates and pre-
trial detention rates,5 thus creating a disproportionately negative effect for African Americans in 
Sacramento due to the use of a monetary pretrial release system. 
 

African Americans are especially impacted by Sacramento’s expensive money bail system 
because, not only do they make up a higher ratio of the impoverished, but they are also booked at 
much higher rates than other racial groups.  While African Americans make up only 10.9 percent 
of Sacramento County,6 they represent an astounding 60 percent of bail-eligible jail bookings.7  
 

For impoverished African Americans like Mr. Welchen in Sacramento, research shows that 
the money bail system has a disproportionate and detrimental impact on pre-trial freedom.8  
Sacramento has a pretrial detention rate of more than 50 percent and nearly 2,500 individuals are 
being detained pretrial on any given day, one of the highest in California9.  Indigent detainees, who 
are disproportionately African American, cannot make bail, causing them to spend days in jail 
until their arraignment — and in some cases, they could remain in jail until their trial simply 
because they cannot afford pretrial release. For example, between 2014 and 2015,  only 29 percent 
of bail-eligible individuals in Sacramento posted bond, and 37 percent were held until sentencing.10  
About 17 percent of those held — simply because they could not afford bail — were ultimately 
dismissed or discharged without any charges.11  For those individuals who were held until 
dismissal, they were held on average for eight days before they were released, without being 
charged for a crime.12 Because African Americans make up the majority of Sacramento’s indigent 
population, they are more adversely affected by pretrial detention than other racial groups. 

 
Indigent African Americans in Sacramento are also adversely affected by limited access to 

                                                 
1 http://www.ppic.org/publication/pretrial-detention-and-jail-capacity-in-california/ 
2 https://www.saccourt.ca.gov/criminal/docs/felony-misdemeanor-bail-schedule.pdf 
3 http://www.sacbee.com/news/business/personal-finance/article209686904.html 
4 http://www.city-data.com/poverty/poverty-Sacramento-California.html 
5 https://www.hrw.org/report/2017/04/11/not-it-justice/how-californias-pretrial-detention-and-bail-system-unfairly 
6 https://www.census.gov/quickfacts/fact/table/sacramentocountycalifornia/PST045217#viewtop 
7 https://www.hrw.org/sites/default/files/report_pdf/usbail0417_web_0.pdf 
8https://www.americanbar.org/content/dam/aba/publications/criminal_justice_magazine/v31/cjspring2016_BUNIN.a
uthcheckdam.pdf 
9 https://www.hrw.org/sites/default/files/report_pdf/usbail0417_web_0.pdf 
10 Id. 
11 Id. 
12 Id. 



counsel during the critical moments of their bail hearing.  Defendants in California are not 
appointed counsel until their initial court appearance, which means they do not have access to free 
counsel at the time their bail is decided.13  Those who can afford to hire a lawyer will have the 
benefit of guidance and advocacy at their initial bail hearing, such as argument regarding why they 
are not a flight risk and not dangerous to society, and thus are more likely to be released.14  By 
contrast, the impoverished are left without the advice and representation of counsel when their 
right to pre-trial freedom is being set by the judge.15  Therefore, the impoverished, who are 
disproportionately African American in Sacramento, suffer more through denial of pre-trial liberty 
by not having access to counsel during their bail hearings. 
  

Because those who cannot afford pretrial release will remain detained until trial, money 
bail can also cause indigent individuals in Sacramento — who are primarily African American — 
to give up their right to trial by making a plea bargain to get out of jail16.  Statistics have shown 
that in-custody defendants plead much more quickly than those out on bail.  In Sacramento, 
defendants out on bail pled guilty a median of 100 days after being charged, compared to only 20 
days for in-custody defendants.17  In Sacramento County, 81 percent of bail-eligible misdemeanor 
detainees and 88 percent of non-serious felony detainees plead out rather than remain incarcerated 
until trial.18  The pressure to take a plea deal weighs more on impoverished African Americans 
because of the risk of a longer pre-trial detention, leading to loss of jobs and loss of critical income 
needed by them or their families. 
  

Because of the racial inequality of Sacramento County’s bail system, African Americans 
are held longer in jail unsentenced and, as a result, are incarcerated at a rate four times higher than 
whites.19  Pretrial incarceration causes an unexpected disruption in one’s life and often leads to 
negative consequences affecting one’s family and community. Because of racially 
disproportionate pretrial booking rates caused by money bail, the African American community 
disproportionately feels the impact of lost jobs, absent family members, and the unexpected 
expenses of putting up money to post bail or pay a bondsman. 
 

Equal Justice Under Law’s current litigation cannot remedy the racial inequality of 
Sacramento County’s money bail system. We request for the Department of Justice to investigate 
the racially disproportionate effect of the County’s bail practices that has led to pretrial detention 
rates of African Americans that are nine times higher than whites, and an incarceration rate that is 
four times higher than whites.  A full investigation is necessary to remedy the harm money bail 
has on Sacramento’s African American community. 
 

Thank you for your attention in this matter.  If you have any questions or inquiries about 

                                                 
13https://www.americanbar.org/content/dam/aba/publications/criminal_justice_magazine/v31/cjspring2016_BUNIN.
authcheckdam.pdf 
14 Id. 
15 https://constitutionproject.org/wp-content/uploads/2015/03/RTC-DINAL_3.18.15.pdf 
16 https://www.aclu.org/blog/mass-incarceration/smart-justice/we-cant-end-mass-incarceration-without-ending-
money-bail 
17 https://www.hrw.org/sites/default/files/report_pdf/usbail0417_web_0.pdf 
18 https://www.hrw.org/report/2017/04/11/not-it-justice/how-californias-pretrial-detention-and-bail-system-
unfairly#b9a8ec 
19 http://trends.vera.org/rates/san-francisco-county-ca?incarceration=rate&incarcerationSource=black,white 



this matter, Equal Justice Under Law would be more than willing to help answer them. 
 
 

Best regards, 

 
Phil Telfeyan 
Executive Director 
Equal Justice Under Law 
ptelfeyan@equaljusticeunderlaw.org 
(202) 505-2058 


