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I. Introduction  

Texas operates a wealth-based driver’s license suspension scheme that is purely driven by 

collection of profits.  The state’s Driver Responsibility Program (“DRP”) indefinitely suspends 

the license of all drivers who owe additional, punitive surcharges (while they are already trying 

to paying their fine for an underlying traffic citation), even if they are indigent and cannot afford 

to pay.  Defendants’ license suspension scheme is designed to coerce payment, but for those 

unable to pay, it will never accomplish that goal: no incentive or punishment will increase the 

likelihood of a person paying a debt if they simply do not have the money.  Poverty-based 

suspensions under the DRP then trap Texas’s most vulnerable individuals in a cycle of debt and 

hardship, as the loss of a driver’s license prevents them from getting to and from work, accessing 

necessary medical treatment, and caring for their families.  Penalizing people for being unable to 

pay surcharges violates the Procedural Due Process Clause as applied and facially, the Equal 

Protection Clause, and Plaintiffs’ fundamental right to travel. 

Defendants fail to meet their high burden to show that Plaintiffs have failed to state 

claims of constitutional violations in the state’s wealth-based license suspension scheme.  

Defendants ask this Court to dismiss Plaintiffs’ claims while ignoring numerous allegations in 

the complaint detailing the structural infirmities that cause wrongful license deprivations for 

indigent Texans.  For the reasons that follow, Plaintiffs respectfully request that Defendants’ 

motion be denied.  

II. Standard of Review  

A complaint should not be dismissed under 12(b)(6) unless “it appears beyond doubt that 

the plaintiff can prove no set of facts that would entitle [them] to relief.”  See Century Sur. Co. v. 

Blevins, 799 F.3d 366, 371 (5th Cir. 2015).  The court must “accept all well-pleaded factual 

allegations as true and interpret the complaint in the light most favorable to the plaintiff.”  Snow 
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Ingredients, Inc. v. SnoWizard, Inc., 833 F.3d 512, 520 (5th Cir. 2016).  If the Plaintiffs’ claims, 

presumed true, are enough to “raise a right of relief above the speculative level,” a motion to 

dismiss must be denied.  Cuvillier v. Sullivan, 503 F.3d 397, 401 (5th Cir. 2007).  Importantly, 

the court need not determine whether the Plaintiffs can ultimately prove the facts alleged, but 

“only whether the claimant is entitled to offer evidence to support the claims.”  Swierkiewicz v. 

Sorema N.A., 534 U.S. 506, 511 (2002).   

III. Plaintiffs Have Stated Viable Claims for Procedural Due Process, Equal Protection, 

and Right to Travel Violations under the DRP  

This Court should deny the Defendants’ motion to dismiss because Plaintiffs (A) have 

plausibly alleged that the Driver Responsibility Program (“DRP”) violates procedural due 

process as applied in Texas, (B) have plausibly alleged that the DRP facially violates procedural 

due process, (C) have plausibly alleged that the DRP violates Equal Protection, (D) have 

plausibly alleged that the DRP discriminates by extraordinary debt collection, and (E) have 

plausibly alleged that the DRP violates the fundamental right to travel.  Additionally, (F) 

Defendants’ jurisdictional arguments fail. 

A. Plaintiffs Plausibly Allege that the DRP Violates Procedural Due Process As 

Applied by Defendants  

The Department of Public Safety (“DPS”) indefinitely suspends driver’s licenses for 

unpaid surcharges, punishing individuals for their poverty without adequate procedural 

protections.  In light of the balance between the property interests at stake and the risk of 

erroneous deprivation, the DRP’s practical operation violates procedural due process as applied 

by Defendants because (i) Defendants have a procedural due process obligation to protect against 

poverty-based license deprivations, (ii) Defendants’ application of the DRP creates an 

unacceptably high risk of erroneous deprivation, (iii) the DRP’s pre-deprivation notice is not 

adequate to ensure drivers have meaningful opportunities to be heard, (iv) indigent drivers that 
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cannot afford their surcharges are not given meaningful opportunities to avoid a poverty-based 

license deprivation, and (v) Defendants fail to implement simple additional or substitute 

procedures that could protect against poverty-based license deprivations.   

i. Defendants Have a Procedural Due Process Obligation to Protect 

Against Poverty-Based License Deprivations   

Plaintiffs have a compelling property interest in their driver’s license that they cannot be 

deprived of solely due to their poverty.  Nowhere in their opening brief do Defendants dispute — 

as they cannot reasonably do — that Plaintiffs have an important property interest in their 

driver’s license.  The importance of this right in everyday life has been repeatedly affirmed by 

the Supreme Court.  See, e.g., Bell v. Burson, 402 U.S. 535, 539 (1971) (“[C]ontinued possession 

[of a driver’s] license may become essential in the pursuit of a livelihood” and thus “licenses are 

not to be taken away without that procedural due process required by the Fourteenth 

Amendment.”); see also Wooley v. Maynard, 430 U.S. 705, 715 (1977) (“[D]riving an 

automobile” is “a virtual necessity for most Americans.”).  Plaintiffs have alleged that 

maintaining a driver’s licenses is essential to self-sufficiency, employment, family care, and 

other life activities (¶ 316) and that it is a necessity in Texas (¶ 310).  

State law illustrates that Plaintiffs’ property interests in their licenses cannot be deprived 

solely on the basis of non-culpable failure to pay their surcharges.  Texas’s statutory scheme 

indicates that license suspension solely due to poverty would constitute an erroneous deprivation.   

Multiple state laws are intended to ensure that no person is deprived of their license simply 

because they are unable, as opposed to unwilling, to pay under the surcharge program — yet 

Defendants do not provide adequate procedural protections to prevent such erroneous, poverty-

based deprivations.  Texas law explicitly entitles individuals subject to the DRP to have “all 

surcharges” waived if they are “indigent.”  Tex. Transp. Code § 708.158(a).  This provision 
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applies to individuals who can prove their income is below 125% of the Federal Poverty Line 

(FPL).  See Tex. Transp. Code § 708.158(b).  State statutes additionally protect the property 

rights of impoverished drivers, irrespective of the 125% threshold:  DPS is required to administer 

an “amnesty program” for individuals who cannot afford surcharges, even for those with 

incomes over 125% of FPL.  Tex. Transp. Code §§ 708.157(a).  DPS is also required to offer 

“efforts at rehabilitation, including a reduction of a surcharge or a decrease in the length of an 

installment plan” and establish “an indigency program,” even for incomes over 125% of FPL.  

See Tex. Transp. Code §§ 708.157(b)-(c); Cf.  Tex. Transp. Code § 708.158(a).  All of these 

statutes show that ability to pay surcharges is a critical component of state law, and no Texan 

should lose their license simply because they are too poor to pay surcharges.  See Goss v. Lopez, 

419 U.S. 565, 572–73 (1975) (“Protected interests in property . . . [have] their dimensions [] 

defined by an independent source such as state statutes or rules entitling the citizen to certain 

benefits.”). 

Defendants’ brief implicitly concedes — as it must — that it would be an erroneous 

deprivation to suspend the license of an individual who is simply too poor to pay under the 

surcharge program.  Defendants attempt to redeem the procedural adequacy of their scheme by 

claiming that “inability to pay is already considered under the surcharge reduction programs,” 

effectively conceding that consideration of ability to pay is a necessary component of a 

procedurally sound suspension scheme.  See ECF No. 9, p. 22.  This implicit concession — 

which underlies many of Defendants’ arguments — is appropriate given Texas’s statutory 

protections against wealth-based suspensions. 

To avoid erroneous license suspensions, Defendants must consider fault or inability to 

pay prior to suspending licenses for non-payment.  See Thomas v. Haslam, 329 F.Supp.3d 475, 
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495 (M.D. Tenn. 2018) (“Affording a debtor the opportunity to establish [their] indigence prior 

to [license] revocation, therefore, is likely necessary to avoid a large number of erroneous 

deprivations.”).  The Supreme Court has held that a state must make a pre-deprivation inquiry 

into fault before suspending a driver’s license, but Texas makes no such inquiry.  Bell v. Burson, 

402 U.S. 535, 540 (1971) (holding that a Georgia license suspension scheme violated due 

process by “failing to afford [a driver] a hearing on the question of [their] fault” before 

suspension).  Critical in Bell was the fact that fault was an essential element in the state’s 

statutory scheme.  Id. at 541.  In Bell, fault (there, liability for an accident) was an essential 

component of suspending a license; in Texas, fault (here, refusal to pay surcharges) is similarly 

an essential determination before suspending a license.  To suspend a license without a 

determination of fault — in this case, culpability in nonpayment — would violate procedural due 

process guarantees.  Texas has made fault an essential element with numerous statutes designed 

to protect non-willful nonpayment, and thus Defendants must adequately protect against faultless 

nonpayment of surcharges. 

Inability to pay surcharges erodes fault for nonpayment, so Defendants must assess 

ability to pay prior to suspension.  Ability to pay, in turn, cannot be meaningfully assessed 

without consideration of both income and necessary expenses.  Looking solely at income ignores 

necessary medical costs, necessary food and living costs, necessary costs of caring for children 

and family members, family size, necessary shelter costs, court-ordered obligations such as child 

support, and other bare-minimum costs of living that bear on ability to pay.   Each Plaintiff has 

alleged that they have necessary costs of living that exceed their income, causing them to be too 

impoverished to pay surcharges (¶¶ 114–16, 137, 159–160, 198–99).  Such inability to pay 

makes nonpayment of surcharges non-willful.   
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Procedural due process requires an inquiry into faultless inability to pay prior to a license 

suspension taking place to avoid erroneous deprivations.  See Robinson v. Purkey, 326 F.R.D. 

105, 163 (M.D. Tenn. 2018) (finding if a “suspension scheme must account for their indigence, 

[Plaintiffs] are also likely to succeed with regard to the claim that the process afforded them was 

insufficient in failing to grant them a full indigence hearing prior to their suspensions going into 

effect.”).  Given the state’s statutory efforts to guard against wealth-based suspensions, 

Defendants must meaningfully account for indigence to avoid erroneous license deprivations.  

See id.; Tex. Transp. Code § 708.158(a); § 708.157(c).  Procedural due process requires that 

Defendants provide adequate pre-deprivation process to ensure that no Texan erroneously loses 

her license under the DRP simply because she is too poor to pay.  

ii. Plaintiffs’ Experiences with the DRP and the Sheer Volume of 

Surcharge Suspensions in Texas Show that the Risk of Erroneous 

Deprivation Is Unacceptably High  

Strong evidence in support of Plaintiffs’ as applied challenge — that Defendants fail to 

provide adequate process to protect against erroneous deprivation of faultless nonpayment — is 

the experience of all four Plaintiffs and hundreds of thousands of Texans.  Plaintiffs did 

everything they could to avoid wealth-based suspensions, including reading the letters from DPS 

(¶¶ 169, 171), attempting to make installment plans (¶¶ 111, 161), and attempting to have their 

surcharges reduced through relief programs (¶¶ 195–96), only to be erroneously deprived of their 

driver’s license solely due to indigence.   Indeed, Defendants’ brief notes that Plaintiffs Stevens 

and Alexander “took advantage” of all procedure available to them and were accepted into the 

incentive and amnesty programs.  ECF No. 9, Defs. Motion to Dismiss, p 20–21.  Yet Mr. 

Stevens and Mr. Alexander still had their licenses suspended due to their poverty (¶¶ 137–38, 

195, 200, 202).  Defendants do not maintain that there was anything else Mr. Stevens and Mr. 

Alexander should (or could) have done — the procedures offered by Defendants were simply not 
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sufficient to prevent the erroneous, poverty-based deprivations of Plaintiffs’ licenses. 

Moreover, although Defendants cursorily claim that Plaintiffs Rodriguez and Salahuddin 

failed to take advantage of procedural protections, their brief fails to engage with numerous 

allegations in the complaint to the contrary.  Graciela Rodriguez specifically alleges that she 

could not afford her hundreds of dollars in surcharges (¶ 99), that she went to DPS in person, but 

did not receive any information about debt relief or opportunities to avoid suspension (¶ 105), 

that the only options presented to her were to pay in full or pay in installment amounts, id., that 

she was entered into an installment plan without notice or an opportunity to be heard on her 

ability to pay her installment amounts (¶¶ 104–05), that she could not afford her installment 

amounts every month (¶ 110), that she attempted to call DPS but was given no opportunity to 

speak to a live person or to be heard on her financial situation (¶ 107), that she has attempted to 

get information about her surcharges and installment plan from DPS many times to no avail (¶ 

109) and that she suffered continuous license suspensions because she cannot afford her monthly 

payments and goes into default (¶¶ 111–12, 114).  Defendants do not engage with Ms. 

Rodriguez’s efforts as alleged in the complaint, nor can they reasonably dispute that she took 

advantage of available procedures, including going to and calling DPS.  Those procedures were 

simply inadequate to protect against faultless nonpayment. 

Defendants also fail to engage with Khalid Salahuddin’s allegations, which also show a 

failure of adequate procedures.  Mr. Salahuddin alleges that he was unable to pay his surcharges 

(¶ 146), that he experienced periodic homelessness while his license was suspended (¶ 150), that 

he contacted DPS but was denied a license renewal by Defendants without explanation of his 

surcharges or his opportunities for recourse (¶ 152), that he was placed on a monthly payment 

plan without an opportunity to be heard on his ability to pay the installment amounts (¶ 155), that 

Case 5:18-cv-01265-XR   Document 14   Filed 04/08/19   Page 11 of 40



 8 

his bare minimum necessities exceed his income, and thus he was not able to pay additional 

surcharge installments (¶ 160), and that he did not receive any notice or alternative opportunities 

from DPS to avoid poverty-based suspension (¶¶ 154, 164).  The limited processes Defendants 

offer were insufficient for Mr. Salahuddin, who suffered a suspension despite his inability to pay 

and without explanation of process.  Defendants fail to engage with Mr. Salahuddin’s 

allegations. 

Defendants also fail to engage with Charles Stevens’s allegations, which also illustrate 

the insufficiency of Defendants’ process.  Mr. Stevens alleges that he could not afford his 

thousands of dollars in surcharges (¶ 128), that he contacted DPS to try to renew his license, but 

never received any notice or information about his outstanding surcharges until he retained free 

legal counsel (¶ 130), that DPS never gave him any information on opportunities to be heard (¶ 

136), that his reduction was automatically set without an inquiry into his ability to actually pay (¶ 

136), that because of his family’s limited income and necessary costs of living, he still would not 

be able to pay a 50% reduced surcharge, which would cost nearly $1,500 (¶ 137), and that his 

license would remain indefinitely suspended because of his inability to pay (¶ 138), for which he 

had no procedural recourse (¶¶ 135–38).  Defendants do not engage with these allegations, which 

show that the state’s procedures were inadequate for Mr. Stevens, despite his efforts to contact 

DPS and get information about his surcharges. 

Like all the other named Plaintiffs, Defendants do not engage with Nathan Alexander’s 

allegations, which also show the lack of adequate procedural protections against wealth-based 

suspensions.  Mr. Alexander alleges that he could not afford his surcharges (¶ 173), that he 

received and read a pre-suspension letter from DPS, but it did not put him on notice that he had 

any opportunities to avoid a poverty-based license suspension (¶¶ 168–69, 171), that he filed an 
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application for waiver of surcharges (¶ 194), that despite being indigent and living in a homeless 

shelter, his application was denied (¶¶ 174, 195), that he instead received a reduction down to 

$1,300 with no explanation and no opportunity to be heard on his indigence (¶ 197), that he 

could not afford his reduced amount due to his low income and necessary expenses (¶¶ 198–99), 

and thus he has faced an erroneous, poverty-based license suspension due to lack of procedural 

opportunities.  Defendants fail to engage with Mr. Alexander’s allegations, which show 

insufficient process to protect against faultless nonpayment, even despite Mr. Alexander’s 

application for an indigency waiver. 

Plaintiffs’ experiences are not unique, and the allegations show that Defendants’ 

inadequate procedures are leading to hundreds of thousands of wealth-based, faultless, and 

erroneous suspensions.  That some people may have attained waivers and surcharge reductions 

says nothing about the DRP’s systemic procedural failures, and cannot explain away that more 

than 1.3 million Texans have suspensions for outstanding DRP surcharges (¶ 51).  It is highly 

likely that many of these 1.3 million individuals are impoverished — and their suspensions likely 

erroneous — as few individuals would willingly choose the loss of their mobility over paying 

surcharges that they can easily afford, or taking advantage or processes they were adequately 

notified about.  Moreover, Defendants’ process may have very little to do with successful 

waivers and reductions — many individuals may have received adequate notice about 

alternatives only after retaining legal counsel, as was the case with Plaintiffs (¶¶ 130, 136, 152, 

154, 193–94).  So while Defendants argue that 5,173 people received surcharge waivers in 2016, 

this is not evidence that Defendants’ procedures satisfy due process — only that they allow a 

comparatively small number of people relief.  The process held unconstitutional in Bell v. Burson 

sometimes led to correct suspensions, but the problem was that it also allowed erroneous, 
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faultless suspensions.  While Defendants offer minimal process and sometimes get waivers right, 

their inadequate procedures still lead to hundreds of thousands of erroneous deprivations.  Under 

the DRP, Plaintiffs and many others are erroneously deprived of their license even when 

nonpayment is nonwillful, based only on their faultless inability to pay.  

iii. Defendants Fail to Provide Meaningful Notice  

Defendants fail to provide the “elementary and fundamental requirement of due process” 

of giving “notice reasonably calculated under all the circumstances to apprise interested parties 

of the pendency of the action and afford them an opportunity to present their objections.”  

Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950).  Plaintiffs have stated 

a plausible procedural due process claim that DPS’ current procedures are inadequate because (a) 

the DPS letter is not reasonably calculated to give adequate pre-deprivation notice, and (b) the 

other “public sources” raised by Defendants are haphazard, inconsistent, unreliable, and 

inadequate to constitute adequate notice.    

a. The DPS Letters Are Not Reasonably Calculated to Give 

Adequate Pre-Deprivation Notice  

The letters sent by DPS do not come close to being “reasonably calculated under all the 

circumstances” to apprise individuals of the opportunities available to avoid a poverty-based 

license deprivation.  See id.  Plaintiffs specifically allege that, in any letter sent to indebted 

drivers under the DRP, the sole pre-deprivation reference to relief programs is not written in a 

clear or conspicuous manner (¶¶ 31, 211); that it uses esoteric language that does not identify 

those programs for what they are, and the letter does not substantively explain the programs 

whatsoever (¶ 32); that the single-line reference to these programs does not include any content 

or context about the relief programs (¶¶ 34–35); that without more information, individuals have 

no way of knowing what “Indigency” or “Incentive” programs mean or what those programs are 

Case 5:18-cv-01265-XR   Document 14   Filed 04/08/19   Page 14 of 40



 11 

(¶ 208); and that the single-line reference in the letter does not put individuals on notice that 

information about the indigency and incentive programs exists elsewhere (¶ 37).  Plaintiffs also 

allege that the letter does not provide notice that DPS is required by state law to waive “all 

surcharges” for those who are indigent (¶ 18).   Plaintiffs allege that the single-line reference in 

the letters is difficult to understand for most individuals (¶ 34), especially for lower-income 

individuals with less education (¶ 208).  These are exactly the kind of allegations that would 

benefit from testimony by people who receive the letter; Defendants fail to engage with these 

allegations or explain why, if Plaintiffs can prove these facts at trial, they would fail to state a 

claim for relief.  

Given the significant property interests involved and the high risk of erroneous 

deprivation, the letter’s single-line notice is not reasonably calculated to put individuals on notice 

of what the relief programs are, who is eligible, what relief is available, or how to obtain the 

opportunity to avoid suspension using the programs.  See Memphis Light, Gas and Water Div. v. 

Craft, 436 U.S. 1, 15 (1978) (holding notice “does not comport with constitutional requirements 

where it does not advise the [individual] of the availability of a procedure for protesting a 

proposed termination . . . as unjustified.”).  The letter fails to explain what process is pending or 

available and where the individual can appear to assert indigence.  Contrary to Defendants’ 

assertion, the number of days an individual has to seek opportunities to avoid license suspension 

is irrelevant if they are not aware that such opportunities exist.  See Mullane, 399 U.S. at 314 

(“Th[e] right to be heard has little reality or worth unless one is informed that the [matter 

affecting one’s property rights] is pending and can choose for himself whether to appear or 

default, acquiesce or contest”).  Defendants’ brief fails to address any of the foregoing 

allegations of procedural inadequacy.  
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Moreover, Defendants’ assertions that their letters provide adequate notice of pending 

license suspensions miss the mark — a “notification procedure, while adequate to apprise the 

[Plaintiffs] of the threat of termination,” will still violate due process if it is not “reasonably 

calculated to inform them of the availability of an opportunity to present their objections.”  

Memphis Light, 436 U.S. at 15 (internal quotation makrs omitted).  Defendants confuse sufficient 

notice of deprivation with sufficient notice of opportunities to avoid erroneous, poverty-based 

license suspensions.  Without notice of the opportunity to seek relief from faultless inability-to-

pay suspensions, drivers subjected to the DRP are deprived of meaningful procedure.   

b. The “Public Sources” Raised by Defendants Are Inadequate to 

Constitute Pre-Deprivation Notice  

The other “public sources” raised by Defendants are haphazard, inconsistent, unreliable, 

and inadequate to comport with the Constitution’s due process guarantees.  Defendants claim 

that an individual can “call the toll-free number,” go to a government website, or visit a driver’s 

license facility to get information about the DRP.  ECF No. 9, Def.’s Motion to Dismiss at p. 15.  

However, Plaintiffs have specifically alleged that these methods do not provide meaningful 

process.  Regarding the phone option, Plaintiffs allege that the phone line is wholly inaccessible 

to anyone who does not have a zip code that matches DPS’s (often incorrect) records (¶ 218); 

that at no point does the automated telephone option offer the opportunity to speak to a live 

person about the purported relief programs and how to apply for them (¶ 219); that the reference 

to speak to a “Program Specialist” in the DRP letters is incorrect because pressing “0” to speak 

to a specialist results in being re-routed to the automated menu or disconnected (¶ 220); and that 

the phones usually drop callers automatically after wait times that can last up to 45 minutes (¶ 

220).  Indeed, Graciela Rodriguez specifically alleges that she tried to use the automated phone 

line, but that it hung up on her (¶ 107).  She alleges was not offered the option to speak to an 
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individual, and she was not given any information as to whether she could have her license 

reinstated while making payments at any time while using the toll free number (¶ 107).  

Plaintiffs’ allegations show that the phone line is insufficient. 

Plaintiffs have also alleged that the government website, like the phone line, fails to 

provide adequate notice.  Many indigent individuals do not have reliable internet access, and for 

those that do, the government website is still unavailing — it requires information that 

individuals have no way of accessing (or even guessing at) to navigate past the initial page (¶ 

215), operating as a total barrier. 

Defendants final alternative for notice — that individuals can “simply walk into any 

driver’s license facility to get more information” about the DRP — is also deficient.  ECF No. 9, 

Def.’s Motion to Dismiss at p. 15.  Graciela Rodriguez did exactly that — she went to a DPS 

office in person, only to be told she had unpaid surcharges and her license renewal was denied (¶ 

100) and given no further information.  While attempting to get information from DPS officials, 

Ms. Rodriguez never received any information regarding alternative options for individuals 

struggling financially — her only option was to pay in full, or pay in the monthly installments 

determined by DPS (¶ 105).  Similarly, Khalid Salahuddin attempted to speak with DPS, but was 

only told of his outstanding fees and subsequently placed on a monthly plan he could not afford 

(¶¶ 154–55).  Mr. Salahuddin was not informed of alternatives and there was no inquiry into his 

indigence or ability to pay (¶ 156).  Later on, with the assistance of counsel, Mr. Salahuddin 

contacted DPS, but yet again, he received no helpful information and was simply told his 

surcharges had increased over $1,200 with no explanation (¶¶ 156–57).  Simply calling or 

visiting is not a justifiable substitute for meaningful due process when those sources never 

provide any information.   Defendants’ brief fails to address any of the foregoing allegations of 
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procedural inadequacy in Plaintiffs’ as-applied procedural due process claim. 

iv. Defendants Do Not Conduct Meaningful Inquiries that Would Avoid 

Erroneous License Suspensions  

Even if individuals somehow find out about the DRP’s purported relief programs, 

Defendants do not provide adequate inquiries to prevent erroneous deprivation of driver’s 

licenses for individuals too poor to pay their surcharges.  Defendants’ operation of the DRP relief 

programs is insufficient to protect against poverty-based deprivations at every step: (a) the 

requirement for full waiver of surcharges for indigence is not conducted with meaningful 

opportunities to be heard, (b) Defendants’ “surcharge reductions” are not meaningful for those at 

risk for an erroneous, poverty-based deprivation, and (c) Defendants’ installment plans are 

wholly inadequate to prevent continuous, poverty-based license deprivations.     

a. Defendants Fail to Provide a Meaningful Opportunity to Be 

Heard for a Full Waiver of Surcharges  

Defendants do not provide a meaningful opportunity to be heard for a “full waiver” for 

those with incomes under 125% of the FPL.  Plaintiffs allege that while there is a statutory 

waiver provision for individuals with income under 125% of the Federal Poverty Line (¶ 20), 

there are only a few enumerated documents that an individual can provide to prove their income, 

but no information is given on how to submit that proof to the court, or what an individual can do 

to show indigence if they cannot access those documents or if the documents do not exist (¶ 

229).  If the documents cannot be recovered (as is often the case for indigent individuals) there is 

no provision for an opportunity to be heard on financial status, no process for determining 

indigence, and no process to use alternative methods (¶¶ 22–23).  Plaintiffs allege that there is no 

statutory provision for meaningful ability-to-pay assessments for individuals at any income level, 

including under 125% of the FPL (¶¶ 24–25).  For individuals living below 125% of the poverty 

line who do not have the requisite documents, Defendants offer no process or opportunity to 
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avoid a poverty-based license suspension.  As a result of Defendants’ lack of meaningful inquiry, 

many individuals suffer erroneous suspensions even though their incomes are below 125% FPL. 

Defendants cannot dispute that it is erroneous for anyone below 125% FPL to suffer a 

suspension for nonpayment, but they ignore Plaintiffs’ allegations by placing the blame on 

Plaintiffs themselves.  It is not Plaintiffs’ fault, but rather Defendants’ failure to provide 

meaningful procedures that led to Plaintiffs’ suspension. 

b. Defendants Fail to Provide a Meaningful Opportunity to Be 

Heard for Surcharge Reductions 

Defendants do not offer a meaningful opportunity to receive a surcharge reduction based 

on inability to pay.  For individuals between 125–300% of the Federal Poverty Line, Defendants 

only offer a one-size-fits-all surcharge reduction of 50% (¶ 39), and those that cannot pay the 

remaining half of their surcharges are subject to license deprivation despite their inability to pay 

the remainder (¶ 43).  Plaintiffs allege that this reduction does not take into account other 

expenses, such as family obligations, court obligations, rent, costs of living, or other expenses 

that may bear on indigence and ability to pay (¶¶ 238–39).  Plaintiffs allege there is no process at 

all for individuals to seek relief from the remaining 50% of surcharge debts (¶¶ 41–42).   They 

allege that individuals who apply for this reduction — many of whom cannot pay 50% of their 

surcharge fees — are offered no meaningful process or opportunity to seek a lower reduction or 

to be heard on their ability to pay (¶¶ 239–40).  They allege that many lower-income individuals 

who avail themselves of Defendants’ “process” are still left with hundreds or thousands of 

dollars in surcharges that they are unable to pay, with no opportunity to be heard or prevent their 

erroneous suspension (¶¶ 266–68).  Defendants’ brief fails to address any of the foregoing 

allegations of procedural inadequacy in Plaintiffs’ as-applied procedural due process claim.  

Such consistent failure to engage with Plaintiffs’ allegations constitutes waiver.  
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Without individualized inquiry into ability to pay (including consideration of income and 

expenses), Texas drivers do not have an opportunity to tell their “side of the story,” nor do they 

have a “meaningful opportunity to explain or seek a different result” from their 50% surcharge 

reduction if they cannot afford it, in violation of procedural due process.  See Meyer v. Austin 

Ind. Sch. Dist., 167 F.3d 887, 888 (5th Cir. 1999) (describing pre-deprivation requirements of 

procedural due process); see also Boddie v. Connecticut, 401 U.S. 371, 379–80 (1971) (“[T]he 

right to a meaningful opportunity to be heard . . . must be protected against . . . laws that operate 

to jeopardize it for particular individuals.”).   Plaintiffs allege that even when DPS reduces 

surcharge debt, there is no inquiry into ability to pay the reduced debt, no opportunity to be heard 

regarding inability to pay the outstanding debt, and no opportunity to be heard to avoid a wealth-

based license suspension after an inadequate reduction (¶ 267).  Thus, impoverished individuals 

are left without procedural remedies and have a high risk of erroneous license deprivation.  

Indeed, Plaintiff Charles Stevens alleges that he experienced license suspension — despite being 

indigent and going through the “process” offered by Defendants — because he could not afford 

his surcharges even after a 50% reduction and had no other procedural recourse available (¶ 

136).   If Mr. Stevens had been afforded an opportunity to explain his full financial situation — 

including necessary expenses that made him unable to pay his reduced amount of approximately 

$1,500 (¶ 137) — he would have been spared an erroneous deprivation and years of hardship.   

Defendants offer no meaningful opportunity whatsoever for surcharge relief for 

individuals whose income is over 300% of the Federal Poverty Line.  For individuals above 

300% of the FPL, Plaintiffs allege that there is no process, meaningful or otherwise, to seek a 

reduction in surcharges (¶ 242), even though many of them may be unable to pay their DRP 

surcharges (¶ 243).   Plaintiffs allege these individuals have no opportunity for an individualized 
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inquiry into their ability to pay surcharges (¶ 267), and that their licenses are suspended without 

any inquiry into whether nonpayment was voluntary, or a result of poverty (¶ 268).  Defendants’ 

indiscriminate surcharge suspensions fail to consider ability to pay and fail to offer opportunities 

to be heard.  Thus, Defendants do not provide meaningful process for individuals unable to pay 

their surcharges to avoid erroneous, poverty-based license suspensions.   

c. Defendants’ Installment Plans Are Inadequate to Prevent 

Continuous, Poverty-Based License Deprivations    

Installment payment plans, set at non-adjustable rates by DPS, do not constitute 

meaningful process for indigent individuals in danger of losing their license.  Plaintiffs allege 

that monthly payment plan amounts are determined automatically with no inquiry into an 

individual’s financial circumstances or individualized assessment of ability to pay (¶ 247).  They 

allege that individuals who cannot pay these installment amounts have no opportunity to be 

heard, but still have their licenses automatically suspended if they do not pay (¶ 248).  Plaintiffs 

allege that Defendants provide no information about whether a payment plan amount can be 

adjusted or reconsidered (¶ 212), and indeed, that no such opportunity exists (¶ 260).  

Specifically, Plaintiff Rodriguez alleges that she was entered into an installment plan without 

notice or an opportunity to be heard and without any notice of how her payment amounts were 

calculated (¶ 104).  After speaking with DPS officials in person, Ms. Rodriguez was still never 

made aware of relief programs other than paying in full or paying her monthly installments, 

which she could not afford (¶ 105).  Thus her license remained suspended for years due to a lack 

of any meaningful notice, opportunity, or procedure.  Plaintiffs claim that DPS automatically 

enters individuals into installment plans, but provides no notice (¶ 261) and does not inform 

individuals that their licenses can be tentatively restored while making monthly payments (¶ 47).  

Defendants are wrong to claim that licenses are always reinstated while an individual is making 
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payments on a payment plan — Khalid Salahuddin alleges that he never had his license restored, 

even though he was occasionally able to make installment payments (¶ 158).   

The mandatory installment plans under the DRP create a high risk for continuous 

erroneous deprivations.  Plaintiffs allege that if an individual misses a single payment — at an 

amount they had no opportunity to be heard on — their license will be re-suspended, and thus 

many poorer individuals continue to have their licenses erroneously suspended for years simply 

due to indigence (¶ 49).   Indeed, despite Defendants’ claims to the contrary, Plaintiffs Graciela 

Rodriguez and Khalid Salahuddin both attempted to remedy their poverty-based license 

suspensions multiple times, but were unsuccessful because of the lack of meaningful procedures 

available to them.  Ms. Rodriguez alleges that, despite trying, she was unable to pay her 

automatically-set installment amounts and defaulted (and was re-suspended) multiple times (¶ 

211).  Ms. Rodriguez alleges that she involuntarily defaulted because she could not afford the 

payments (¶ 114).  Plaintiff Khalid Salahuddin alleges that when he tried to seek assistance from 

DPS, he was placed on a payment plan with automatically-determined minimum payments with 

no inquiry into his ability to pay (¶ 155).   Mr. Salahuddin could not afford the monthly 

payments assigned to him, but was offered no opportunity to be heard on his indigence and no 

alternative processes.  He alleges that after making one DRP surcharge payment, he went into 

default (¶ 161).  A year later, he strived to make two additional installment payments, but again 

fell into default (¶ 161), leaving him with a perpetually suspended license due to his indigence.  

Defendants’ use of payment plans still leaves individuals erroneously suspended for non-willful 

nonpayment because no adequate ability-to-pay procedures are offered. 

v. Defendants Fail to Implement Simple Additional or Substitute 

Procedures That Could Protect Against Poverty-Based License 

Deprivations   

Defendants fail to utilize simple “additional or substitute procedural safeguards” to 
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ensure meaningful opportunities for individuals who cannot pay their surcharges to avoid an 

erroneous license deprivation.  See Mathews v. Eldridge, 424 U.S. 319, 335 (1976) (outlining the 

considerations necessary for adequate procedural due process).  Such safeguards could include a 

full-page, conspicuous notice that: (1) tells individuals — in understandable language — exactly 

what it means to be “indigent”; (2) describes what the indigency program is; (3) describes what 

the amnesty program is; (4) describes what reductions are available and how they can be 

accessed; (5) describes, in plain language, who is eligible for any of these programs; (6) 

describes what documents can be used to prove indigence (or what statute to look at to find out); 

and (7) tells individuals how they can apply.  Yet none of this information is conveyed in 

Defendants’ pre-deprivation letter.  Without conspicuous, understandable information about 

these programs, indigent individuals cannot be expected to know to look for information 

elsewhere, let alone apply for and obtain relief to avoid erroneous deprivation of their licenses. 

Defendants fail to offer simple opportunities to be heard during the waiver and reduction 

processes that might avoid erroneous, poverty-based deprivations like those inflicted on 

Plaintiffs.  Under Bell, non-emergency license suspensions require a pre-deprivation hearing.   

See Bell, 402 U.S. at 542 (“[I]t is fundamental that, except in emergency situations (and this is 

not one), due process requires that, when a State seeks to terminate an interest such as [a driver’s 

license], it must afford notice and opportunity for hearing appropriate to the nature of the case 

before the termination becomes effective.”) (internal quotation marks omitted).  Defendants’ 

DRP does not suspend based on traffic safety; individuals only receive suspensions for 

nonpayment (¶ 273).  Bell therefore mandates a pre-deprivation hearing to avoid erroneous, 

faultless deprivations. 

While Defendants should offer pre-deprivation hearings under Bell, there are many 
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simple mechanisms available to Defendants to ensure that drivers who, through no fault of their 

own, are simply unable to pay.  Defendants could provide a pre-deprivation form, signed by 

affidavit, to show both income and expenses to establish indigence (and thus avoid erroneous 

deprivation for those too poor to pay surcharges).  Defendants could combine a form/affidavit 

with a hearing on ability to pay reduced surcharges or installment plans.  See Thomas, 329 

F.Supp.3d at 495 (finding that to remedy the due process violations in its suspension scheme, 

Tennessee could “hold a full indigence hearing” for any “debtor seeking an exception,” or could 

“simply ask for an indigence affidavit, and embark on further inquiry only if the affidavit is 

facially inadequate or is opposed.”). Rather than an affidavit form or hearing, Defendants 

currently only offer a maze of access points (such as an inaccessible phone line) and narrow 

documentation requirements that unnecessarily heighten the risk of erroneous deprivation: too 

many people who cannot afford to pay are stonewalled by the muddled process.  Without 

safeguards such as an ability-to-pay hearing or form, individuals have no “meaningful 

opportunity to explain or seek a different result” than a purely wealth-based license suspension 

when they cannot pay their reduced fee.  See Meyer, 167 F.3d at 888 (describing requirements of 

procedural due process). 

Defendants point to the hollow and incomplete promises in the DRP’s statutory scheme, 

confusing an argument for facial adequacy with an engagement of Plaintiffs’ as-applied 

allegations.  In reality, the practical application of the DRP is so riddled with ineffective process, 

administrative hurdles, technological impediments, and insurmountable barriers that it is 

unavailing for indigent individuals.  Defendants have failed to address the myriad ways that 

Plaintiffs allege the administration of the DRP operates to deprive indigent individuals of 

meaningful process, and Plaintiffs have stated a claim for violation of procedural due process 

Case 5:18-cv-01265-XR   Document 14   Filed 04/08/19   Page 24 of 40



 21 

under the DRP as it is applied.  

B. Plaintiffs Plausibly Allege that the DRP Is Facially Inadequate Under 

Procedural Due Process Because Suspensions Are Automatic 

The DRP’s automatic suspensions — without ability to pay protocols — facially violate 

procedural due process.  Whether a law violates procedural due process requires consideration of 

four factors under Mathews v. Eldridge: first, the private interest affected; second, the risk of 

an erroneous deprivation through the procedures currently used; third, the probable value of 

additional or substitute procedural safeguards; and fourth, the government’s interest.  Mathews v. 

Eldridge, 424 U.S. 319, 335 (1976).  Plaintiffs address each Mathews factor in turn.  

  Regarding the first factor, the importance of the property right at stake — driving — 

cannot be understated.  “[D]riving an automobile” is “a virtual necessity for most 

Americans.”  Wooley v. Maynard, 430 U.S. 705, 715 (1977).  “Automobile travel . . . is a basic, 

pervasive, and often necessary mode of transportation to and from one’s home [and] 

workplace.”  Delaware v. Prouse, 440 U.S. 648, 662 (1979).   Plaintiffs have alleged that a 

driver’s license is indispensable to economic stability and the ability to care for one’s own health 

and family (¶¶ 301, 312).  They offer testimony that “[d]riving in Texas is a necessity, not a 

privilege” (¶ 310).  They allege that lack of a license has had an adverse effect on their 

employment (¶¶ 131, 152–53, 181–82); on their health (¶¶119–21, 162); and on their families 

(¶¶121, 133–34, 138, 192).   Given the importance of the right at stake, pre-deprivation 

procedures must be robust.  Unfortunately, under the DRP, they are not.  

 Considering the second Mathews factor, Plaintiffs have demonstrated that the current 

procedures are facially inadequate, resulting in a high likelihood of erroneous deprivations 

because automatic suspensions do not consider ability to pay.  See Mathews, 424 U.S. at 335.  

Defendants cannot reasonably deny that a suspension for someone who is unable to pay due to 
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indigence (and therefore faultless for nonpayment) is an erroneous deprivation, especially in 

light of the statutory rights protecting “indigent” persons from “all surcharges,” see Tex. Transp. 

Code § 708.158(a), and requiring relief for others who cannot pay their surcharges due to 

poverty, see Tex. Transp. Code §§ 708.157(a)-(c).  But the statutes fail on their face to provide 

adequate protections, allowing erroneous suspensions without pre-deprivation hearings, because 

they require automatic license suspension upon nonpayment.  See Tex. Transp. Code § 

708.152(a) (“[When] the person fails to pay the amount of a surcharge on the person’s license or 

fails to enter into an installment payment agreement with the department, the license of the 

person is automatically suspended.”).   

 The third Mathews factor — the value of additional or substitute safeguards — also 

reveals the facial invalidity of the statutory scheme.  Rather than requiring automatic suspensions 

based on unpaid court debt, the statutes should require pre-deprivation process — such as an 

indigency form or affidavit or an ability-to-pay hearing.  Either a form or a hearing would protect 

against erroneous deprivations for non-willful nonpayment. 

Considering the fourth Mathews factor — the government’s interest — there is no 

legitimate basis to oppose simple alternatives that would protect against wealth-based 

suspensions.  Defendants’ attempt to ground Texas’s suspension scheme in the police power or 

traffic safety interests is unavailing, as the DRP is purely a fee collection program; suspensions 

are exclusively for non-payment and are not related to traffic safety in any way (¶ 369); Tex. 

Transp. Code § 708.152.  Moreover, Defendant’s reliance on Dixon v. Love is misplaced because 

Dixon involved drivers who were “unable or unwilling to respect traffic rules and the safety of 

others.” Dixon v. Love, 431 U.S. 105, 114 (1977).  The deciding factor in Dixon — the 

connection between immediate traffic safety threats and license suspensions — is absent in the 
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DRP.  Because suspensions under the DRP are wholly unrelated to traffic safety, but rather to 

payment, this case is in line with Bell, which held that “except in emergency situations (and this 

is not one), due process requires that, when a State seeks to terminate an interest such as [a 

driver’s license], it must afford notice and opportunity for hearing appropriate to the nature of the 

case before the termination becomes effective.”  Bell, 402 U.S. at 542 (internal quotation marks 

omitted).  Texas’s “system of suspensions for unpaid traffic debt is not about safety; it is about 

payment.  In that regard, it is more like the scheme at issue in Bell.”  See Robinson v. Purkey, 

326 F.R.D. 105, 162–63 (M.D. Tenn. 2018).  Because the challenged suspensions are not safety-

related (just payment-related), sufficient pre-deprivation process is required to assess an 

individual’s fault or culpability in non-payment. 

Defendants have “demonstrated no basis for concluding that a driver who cannot pay her 

traffic debt is any more of a risk to the drivers around her than a driver who can,” and Plaintiffs 

have shown that Texas’s “system of suspensions for unpaid traffic debt is not about safety; it is 

about payment.”  See Robinson, 326 F.R.D. at 162–63.  Defendants’ scheme is less connected to 

traffic safety than that in Dixon, and ironically, provides even less procedure than the license 

suspensions at issue there.   See Dixon v. Love, 431 U.S. at 109 (providing for a full evidentiary 

hearing after suspension).  On the face of the DRP scheme, individuals are given no opportunity 

to be heard — and certainly no evidentiary hearing — on their ability to pay their surcharges in 

full, in reduced amounts, or in installment payments  (¶ 244).  Automatic suspensions without 

such procedures are facially unconstitutional.  

C. Plaintiffs Plausibly Allege that the DRP Violates Equal Protection 

Plaintiffs have stated a plausible claim that the DRP violates Equal Protection because (i) 

the DRP violates constitutional protections for indigent individuals found in the Griffin/Bearden 

line of cases, and (ii) the DRP is counterproductive and irrational because it decreases the 
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likelihood that indigent drivers will be able to pay their surcharges.  

i. The DRP Violates Constitutional Protections for Indigent Individuals 

in the Griffin/Bearden Line of Cases  

Over the course of decades, the Supreme Court has set forth core protections for indigent 

persons — usually those involved in criminal or quasi-criminal settings — under due process and 

equal protection.  Contrary to Defendants’ assertion, these cases are not limited to situations 

involving imprisonment by a sentencing court.  Indeed, the earliest case in the Griffin/Bearden 

line, Griffin v. Illinois, held that due process and equal protection were violated where indigent 

individuals were prevented from obtaining transcripts due to inability to afford the fees, because 

the “effect was to deny adequate appellate review to the poor while granting such review to all 

others.”  351 U.S. 12, 13 (1956).  In Mayer v. Chicago, a case where the indigent individual did 

not face imprisonment at all, but rather a fine, the Supreme Court expressly rejected the 

argument that the Griffin-line of cases was contingent on the threat of incarceration.  404 U.S. 

189, 196–97 (1971) (“Where the accused, as here, is not subject to imprisonment, but only a fine 

. . . [Griffin’s] principle is a flat prohibition of pricing indigent defendants out of as effective an 

appeal as would be available to others able to pay their own way.”).  The Court explained that 

the basis for the holdings in the Griffin-line of cases was not threat of incarceration, but the 

unconstitutional effect of an “unreasoned distinction” treating indigent persons more severely 

than non-indigent persons for reasons unrelated to their culpability.  Id. at 193.  

The unconstitutionality of license suspensions based solely on non-culpable poverty, 

follows from Supreme Court precedent.  As the Middle District of Tennessee recently held in a 

similar challenge to license suspensions for non-payment: 

[I]f the scheme at issue affords no adequate exception based on 

indigence, Griffin and the cases applying it instruct this court to consider that 

scheme as the constitutional equivalent of the state’s using, as the sole 

justification for its action, the poverty of the defendant.  The court must address[] 
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itself to actualities, and treat [the] policy as what it, as a practical matter, is: a rule 

that guarantees that an indigent person will lose her license while giving a non-

indigent person the opportunity not to. That the law is nondiscriminatory on its 

face does not negate the fact that imposing a payment obligation on the indigent 

may be grossly discriminatory in its operation. 

 

Robinson, 326 F.R.D. at 155 (internal quotations and citations omitted).  The Robinson court 

considered traffic debt-based license suspensions “quasi-criminal” under Griffin/Bearden 

because — like the DRP — the debt was imposed as a consequence of a conviction.  See id. at 

118–19, 149;  Tex. Transp. Code §§ 708.102–708.104; 708.053.  Thus, wealth-based driver’s 

license suspensions for people caught up in the criminal system of Texas fall into the area of the 

law where, “[i]n Bearden and elsewhere, the Supreme Court has recognized that . . . more is 

involved . . . than the abstract question whether [the challenged law] discriminates against a 

suspect class, or whether [the matter at issue] is a fundamental right.”  Robinson, 326 F.R.D. at 

153 (citing Plyler v. Doe, 457 U.S. 202, 223 (1982)).  

 Plaintiffs have explicitly alleged that the DRP operates to discriminate between the 

indigent and the non-indigent (¶ 276).  Plaintiffs allege that DRP suspensions occur without any 

inquiry into whether an individual’s nonpayment was willful or non-willful (¶ 277).  Suspending 

the licenses of indigent people in this manner constitutes unequal treatment of for reasons 

unrelated to culpability in violation of the Fourteenth Amendment.  See, e.g., Mayer, 404 U.S. at 

193.  

ii. The DRP is Counterproductive and Irrational Because It Decreases 

the Likelihood that Indigent Drivers Will Be Able to Pay Surcharges  

The DRP cannot pass constitutional examination even under a traditional rational basis 

framework because it is irrational to suspend licenses for non-payment for those who are too 

poor to pay.  Taking away someone’s driver’s license only decreases the chances that an already 

indigent person will fall deeper into a cycle of poverty.  Because a suspended license often 
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quickly leads to jobs loss and housing loss, suspensions that fail to account for inability to pay 

counterproductively exacerbate poverty and ability to pay.  “[I]n practical effect, the challenged 

classification simply does not operate so as rationally to further” the goal of debt collection; in 

fact, it undermines it.  U.S. Dep’t of Agric. v. Moreno, 413 U.S. 528, 537 (1973).  The 

government’s stated goal “to facilitate the payment of civil penalties in the hopes of deterring 

future traffic violations” is contravened by driving people into poverty.  ECF No. 9, Def.’s Mot. 

to Dismiss, p. 27 (emphasis added).  No penalty, no matter how harsh, can facilitate payment of 

money from a person who simply does not have it.  

Plaintiffs’ allegations show that suspending driver’s licenses is directly counterproductive 

to Defendants’ stated goal.  License deprivation makes finding and keeping employment difficult 

or nearly impossible, ensuring surcharges will go unpaid (¶ 291).  Plaintiffs allege that the loss of 

a driver’s license is a barrier to employment in general (¶ 302) and for themselves personally 

(¶¶131, 152–53, 181–82).  Plaintiffs allege that license suspension drastically lowers the chances 

of someone being able to pay surcharge debt due to these difficulties (¶ 300).  Plaintiffs allege 

that license suspension cannot serve the goal of facilitating payment, because Texans cannot pay 

debt if they cannot drive to get to work and earn money in the first place (¶ 306).  For this 

reason, Plaintiffs allege that more than 60% of DRP fees went unpaid between 2003 and 2013 (¶ 

292), and that approximately 77% of DRP fees went unpaid for people who were likely to be 

struggling financially (¶ 293). Plaintiffs allege that license suspension cannot operate to 

incentivize or facilitate payment of civil penalties for indigent people who simply cannot pay (¶ 

294).  The DRP cannot pass rational basis because “[t]here is reason to believe that taking away 

a driver’s license is not merely out of proportion to the underlying purpose of ensuring payment, 

but affirmatively destructive of that end.”  Robinson, 326 F.R.D. at 157. 
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 In addition to being counterproductive to debt collection, DRP suspensions are also not 

rationally related to public safety.  The DRP does not facially connect suspensions to traffic 

infractions; it inflicts suspensions for non-payment, and non-payment only.  Tex. Transp. Code § 

708.152.  Under the DRP, “[w]hile it is true that every person who faces suspension for 

nonpayment of [surcharge] debt has been held to have committed some traffic violation, it is not 

the violation itself, or any attendant indication of risk, that determines whether the driver will 

lose her license; the license is suspended or not suspended based entirely on whether or not she 

has paid her debt.”  Robinson, 326 F.R.D. at 162 (finding debt-based suspensions not 

rationalized by public safety justification); see also Tex. Transp. Code § 708.152.  The DRP is 

solely a penalty to pay a monetary amount; traffic safety does not factor into Defendants’ 

suspension of a license for failure to pay surcharges whatsoever (¶ 273).  Further, the DRP has 

endangered, rather than improved, traffic safety in Texas by adding over 1.3 million unlicensed 

drivers on the road (¶ 295), who take up valuable law enforcement resources that could be used 

to deter actual unsafe driving.    Plaintiffs have stated a plausible claim for a violation of Equal 

Protection under any standard and are thus “entitled to offer evidence to support the claims” in 

the face of Defendants’ 12(b)(6) motion.  Swierkiewicz 534 U.S. 506 at 511.   

D. Plaintiffs Plausibly Allege that the DRP Constitutes Extraordinary Debt 

Collection by the Government  

Plaintiffs allege that the Texas’s debt collection measure — license suspension — treats 

surcharge debtors more harshly than private debtors in violation of the Equal Protection Clause.  

Simply because their debt is to the state — which possesses the police powers that control nearly 

every aspect of an individual’s life — debtors under the DRP face far more serious, life-altering 

consequences than those whose debts are private.  The DRP and its indiscriminate poverty-based 

suspensions contain the exact type of discrimination that James v. Strange found to violate the 
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Equal Protection Clause: Texas “impose[s] unduly harsh or discriminatory terms merely because 

the obligation is to the public treasury rather than to a private creditor.”  407 U.S. 128, 138 

(1972).  In James, “the Court took particular issue” with the fact that, due to the erosion of 

statutory protections for debtors, the state had subjected them to “a regime that struck at their 

core resources.” Robinson, 326 F.R.D. at 159.  The Court recognized that denying procedural 

and legal protections to people whose debts were subject to the awesome power of the state was 

“to risk denying [them] the means needed to keep [themselves] and [their] family afloat.”  

James, 407 U.S. at 146.  

Plaintiffs allege that because their debt is to the state and they are too poor to pay it, the 

government strikes them at their core resources and risks their ability to keep themselves and 

their families afloat.  Plaintiffs allege that the DRP’s unflinching demands for payment, even at 

reduced yet still unaffordable rates, have devastating consequences for individuals trying to 

support themselves and a family (¶ 43).  Graciela Rodriguez has alleged that her continuous 

suspensions under the DRP force her to take three different buses for five hours a day just to get 

to work (¶ 95).  She alleges that her poverty-based suspension causes extreme hardship, and in 

some cases has been a danger to her health, when trying to go to the doctor, to the grocery store, 

or to see her family on public transportation (¶ 119).  Charles Stevens alleges that his license 

deprivation without sufficient alternatives prevented him from finding a job for a year and a half 

(¶ 131). He alleges license suspension caused extreme hardship on his family because his wife 

had to drive him to and from working a graveyard shift shortly after giving birth (¶ 134), and his 

suspension made working and caring for his infant son extremely difficult (¶ 138).  Khalid 

Salahuddin alleges that he had two job offers rescinded after the discovery of his DRP 

suspension (¶ 153).  He alleges that his DRP suspension endangered his health because he could 
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not make his monthly payments, but also needed to drive to the doctor to receive treatment for 

his disability (¶¶ 162–63).  Nathan Alexander alleges that his suspension has prevented him from 

returning to his line of work, makes it extremely difficult to maintain his sobriety, and prevents 

him from seeing his two young children (¶¶ 181, 189–90).  Plaintiffs allege both that the 

collection efforts by the state are unduly harsh (¶ 288) and discriminatory (¶ 289) based on the 

fact that surcharge debt is owed to the state, in violation of James v. Strange’s prohibitions.  See 

id. at 138.  Thus, Plaintiffs have stated a viable claim for a violation of the Equal Protection 

Clause by extraordinary collection.  

Defendants’ reliance on Fuller v. Oregon is inapposite — in that case, the scheme 

categorically applied only to individuals who were able to pay, or became able to pay.  See 417 

U.S. 40, 45 (1974).  Under the Oregon scheme, debtors “with no likelihood of having the means 

to repay [were] not put under even a conditional obligation to do so.”  Id. at 46.  For those upon 

whom a condition obligation was imposed, the law ensured that they were “not subjected to 

collection procedures until their indigency [had] ended and no manifest hardship [would] result.”  

Id.  By contrast, the DRP scheme subjects individuals to collections procedures immediately; 

letters demanding payments of hundreds or thousands of dollars are sent without the slightest 

regard for current or future ability to pay.  Unlike indigent individuals subjected to Oregon’s 

scheme, individuals subjected to the DRP with no likelihood of having the means to pay are put 

under an obligation to do so with no regard for manifest hardship.  Indigent Texans subjected to 

this obligation are not given any meaningful notice of alternatives or opportunity to be heard 

before the government strikes them at their core resource of a driver’s license.  Plaintiffs have 

stated a claim for an equal protection violation based on the DRP’s debt collection practices and 

lack of legal protections under James v. Strange.    
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E. Plaintiffs Plausibly Allege that the DRP Violates the Right to Travel  

Plaintiffs do not claim to have a fundamental right to use a vehicle, but rather claim that 

they “possess the fundamental right . . . [to] peacefully dwell within their respective states, to 

move at will from place to place therein.”  United States v. Wheeler, 254 U.S. 281, 293 (1920).  

The DRP impermissibly infringes on this fundamental right to travel because “[a] state law 

implicates the right to travel when it actually deters such travel, when impeding travel is its 

primary objective, or when it uses any classification which serves to penalize the exercise of that 

right.” Atty Gen. of New York v. Soto-Lopez, 476 U.S. 898, 903 (1986) (internal citations 

omitted).  Plaintiffs have alleged that the DRP actually deters travel (¶¶ 121, 138, 162, 180), that 

impeding travel is its primary objective by punitively suspending their driver’s licenses (¶¶ 319–

20), and that Texas uses the classification of non-payers to penalize the exercise of their travel 

right, even when failure to pay is non-willful (¶¶ 44, 52).    

Because “the use of a motor vehicle is [] closely tied to the exercise of rights that have 

been found to give rise to heightened constitutional protection,” see League of United Latin Am. 

Citizens v. Bredesen, 500 F.3d 523, 534 (6th Cir. 2007) (citing Saenz v. Roe, 526 U.S. 489, 500 

(1999)), courts have demonstrated a willingness to consider whether laws infringing an 

individual’s ability to drive involve “[s]omething more than a negligible or minimal impact on 

the right to travel” and thus trigger heightened scrutiny.  See League of United Latin Am. 

Citizens, 500 F.3d at 535; see also State of Kansas v. United States, 16 F.3d 436, 442 (D.C. Cir. 

1994).  Importantly, when finding debt-based driver’s licenses suspensions unconstitutional, 

another district court noted:  

Attention to modes of transport would seem to be particularly important where, as 

here, the legal matter at issue, by definition, involves people with especially 

limited resources. A right to intrastate travel that assumes that a homeless person 

who cannot afford to pay a speeding ticket can simply hop into a cab or summon 

an Uber or a Lyft on a regular basis would not seem to be a right that recognizes 
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the specific solicitude afforded to indigent persons in the criminal justice system 

under Griffin, Williams, Tate, Mayer, and Bearden.  

 

Robinson, 326 F.R.D. at 154.  Plaintiffs’ impoverished circumstances — like those similarly 

situated — bear heavily on the effect a suspended license has on their right to travel.  Plaintiffs 

allege that they are impoverished and cannot afford to pay for taxis or other car services for their 

daily needs (¶ 317).  They allege that public transportation is unavailable, inadequate, and in 

some cases endangers their health (¶¶ 119–21, 162).  They allege that their only reliable and safe 

form of driving is a personal vehicle (¶ 318), and that their license suspensions operate as a total 

ban on all driving in all places solely due to their poverty (¶¶ 320–21).  Plaintiffs have 

adequately plead that their license suspensions impose more than a negligible or minimal impact 

on the right to travel — the suspensions foreclose virtually all travel.  Because the DRP 

completely deprives Plaintiffs of their “fundamental right” to travel and to “move at will from 

place to place” within their states, see Wheeler, 254 U.S. at 293, Plaintiffs have raised the 

likelihood of heightened scrutiny for their claims above a speculative level.  Plaintiffs have 

stated a plausible claim for a violation of their fundamental right to travel.    

F. Defendants’ 12(b)(1) Arguments Fail  

In examining a Rule 12(b)(1) motion, the court is empowered to consider matters of fact 

which may be in dispute, Williamson v. Tucker, 645 F.2d 404, 413 (5th Cir. 1981), and a 

12(b)(1) motion should not be granted unless it appears certain that the plaintiff cannot prove any 

set of facts in support of their claims.  See Home Builders Ass’n of Miss., Inc. v. City of Madison, 

Miss., 143 F.3d 1006, 1010 (5th Cir. 1998).  This court should deny Defendants’ 12(b)(1) 

requests because (i) the Governor of Texas is a proper Defendant in this case, and (ii) Charles 

Stevens’ claim on behalf of the putative class is not mooted.   

i. The Governor Is a Proper Defendant Because He Appoints and 

Oversees the Public Safety Commission  
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Plaintiffs have stated a plausible claim against Governor Abbott because he “has definite 

responsibilities relating to the application of” the statutory scheme in question.  See K.P. v. 

LeBlanc, 627 F.3d 115, 124 (5th Cir. 2010).  Defendants do not dispute — nor can they 

reasonably do so — that Department of Public Safety officials, who implement the provisions of 

the DRP statutory scheme, are proper defendants.  Not only does the Governor have a general 

duty to enforce the laws of the state, but he also appoints the Chairperson of the Department of 

Public Safety (¶ 68), and oversees and appoints the members of the Public Safety Commission, 

which “controls” the Department of Public Safety (¶ 72); see also Tex. Code Ann. § 411.003(a).   

Indeed, the Public Safety Commission that “controls” DPS is made up entirely of individuals 

“appointed by the governor with the advice and consent of the senate,” and when making such 

appointments Governor Abbott has a duty to “consider, among other things, the person’s 

knowledge of the laws, experience in the enforcement of the law, honesty, integrity, education, 

training, and executive ability.”  Tex. Code Ann. § 411.003(b).  Governor Abbott also has 

continuing oversight over the Chairperson of the Public Safety Commission, who serves “at the 

pleasure of the governor” (¶ 68); Tex. Code Ann. § 411.003(d).  In other words, the Governor is 

at the top of the DRP hierarchy.  Thus, Governor Abbott’s role in the unconstitutional 

enforcement of the DRP is easily distinguishable from instances where a governor was found not 

to have “any duty to ability to do anything” relating to enforcement of a statute.  See LeBlanc, 

627 F.3d at 123 (citing Okpalobi v. Foster, 244 F.3d 405, 427 (5th Cir. 2001) (emphasis in 

original)).  Indeed, Governor Abbott has the duty and ability to completely control who 

implements the DRP and the ability to exercise continuing oversight over their performance.  

Governor Abbott “has definite responsibilities relating to the application” and enforcement of the 

DRP; he decides who applies the DRP and whether they are qualified to interpret and enforce it 
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in a lawful manner.  See LeBlanc, 627 F.3d at 124; Tex. Code Ann. § 411.003(b).  Therefore 

injuries arising from unconstitutional application of the DRP are fairly traceable to the Governor, 

who personally designs and oversees the body that controls the DRP.  

ii. Charles Stevens’ Claim on Behalf of the Putative Class is Not Mooted  

A party’s standing is determined by their injury at the time the complaint is filed, see 

Pluet v. Frasier, 355 F.3d 381, 385–86 (5th Cir. 2004), and Mr. Stevens’ driving record indicates 

that his license was suspended “indefinite[ly]” for a DRP surcharge at the time the complaint 

was filed in December 2018.  See Def.’s Ex. 2; ECF No. 1.  Indeed, Mr. Stevens’ record 

indicates that his DRP surcharge was lifted on February 20, 2019 — more than two months after 

the complaint was filed.  See Def.’s Ex. 2.  Mr. Stevens had a concrete DRP injury at the time the 

complaint was filed; Defendants’ argument is therefore a mootness argument inaccurately 

presented as a standing argument.  

The Supreme Court has held that “an action brought on behalf of a class does not become 

moot upon the expiration of the named plaintiff’s substantive claim” because a proposed 

representative retains a “personal stake in obtaining class certification sufficient to assure that 

Art. III values are not undermined.”  U.S. Parole Comm’n v. Geraghty, 445 U.S. 388, 404 

(1980).  A live case or controversy still exists, and Mr. Stevens has a personal stake in continuing 

to represent the class.  Mr. Stevens’ service as a class representative is valuable for ensuring that 

the full spectrum of individuals affected by the DRP are represented: he is a Veteran, a father, 

and an individual who attempted to use the procedural processes touted by the Defendants as 

adequate — yet he still suffered a license deprivation due to poverty.  When “determining 

whether the plaintiff may continue to press the class certification claim after the claim on the 

merits expires, [the court] must look to the nature of the personal stake in the class certification 

claim.”  Id. at 402 (internal quotations omitted).   Mr. Stevens still has a pressing personal stake 
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in the class certification claim; he is willing to vigorously represent the interests of the class, and 

he has recently returned to Texas and now plans to stay and raise a family here.  ECF No. 1-5, 

Stevens Decl.  He has a personal stake in ensuring that he will not be deprived of his ability to 

care for his family, and his infant son as he grows older, he has a personal stake in the future of 

the DRP’s debilitating scheme against all Texans.  He also has a personal stake in ensuring that 

individuals like him are represented in this state-wide challenge.   

Mr. Stevens was finally able to raise money, through loans and borrowing, to get his 

suspension lifted and ease the burden on his family.  This may be the case with indigent drivers 

from time to time, as many scramble to find any way possible to lift their debilitating debt-based 

suspension if they are able.  Although Mr. Stevens’ DRP suspension has finally been lifted after 

years of struggle with employment and hardship on his family, “the problem to [drivers] posed 

by the [Texas scheme] is capable of repetition, yet evading review” and thus as a proposed 

representative of this class, Mr. Stevens’ claim is not moot.  See Dunn v. Blumstein, 405 U.S. 

330, 333 (1972).  Although “the controversy is no longer alive as to [Mr. Stevens], it remains 

very much alive for the class of persons” he seeks to represent.  Sosna v. Iowa, 419 U.S. 393, 

400–01 (1975).  Therefore, Mr. Stevens’ claim as a class representative has not been mooted.   

IV. Conclusion  

For the reasons above, Plaintiffs respectfully request that the Court deny Defendants’ 

motion to dismiss.  
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