
i 

 

Phil Telfeyan (pro hac vice) 

Rebecca Ramaswamy (pro hac vice) 

Attorneys, Equal Justice Under Law 

400 7th Street NW, Suite 602 

Washington, D.C. 20004 

(202) 505-2058 

ptelfeyan@equaljusticeunderlaw.org 

rramaswamy@equaljusticeunderlaw.org 

 

Robert Farris-Olsen (MT Bar No. 11937) 

Scott Peterson (MT Bar No. 11996) 

Attorneys, Morrison, Sherwood, Wilson & Deola, PLLP 

401 N. Last Chance Gulch St. 

Helena, MT 59601 

(406) 442-3261 

rfolsen@mswdlaw.com 

speterson@mswdlaw.com 

Attorneys for Plaintiffs 

 

THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MONTANA, BUTTE DIVISION 

____________________________________ 

MICHAEL DIFRANCESCO and  ) 

ASHLEY DAVIS,     ) 

       )  Case No. CV-17-66-BU-SEH 

Plaintiffs,     )   

       )  

v.     )  

) BRIEF IN SUPPORT OF 

TIM FOX, in his official capacity as   )  PLAINTIFFS’ MOTION 

Attorney General of Montana;    ) FOR SUMMARY  

SARAH GARCIA, in her official capacity  ) JUDGMENT AS TO 

as Administrator of the Motor Vehicle  ) LIABILITY 

Division; and      ) 

MICHELE SNOWBERGER, in her   ) 

official capacity as Bureau Chief of the  ) 

Driver Services Bureau,    ) 

       ) 

Defendants.     ) 

____________________________________) 

Case 2:17-cv-00066-SEH   Document 71   Filed 04/12/19   Page 1 of 32



ii 

 

TABLE OF CONTENTS 

TABLE OF AUTHORITIES ................................................................................... iv 

I. Introduction ...................................................................................................... 1 

II. Undisputed Facts and Procedural Background................................................ 2 

A. Defendants Suspend Licenses for Failure to Pay Fines and Court 

Costs without an Exception for Indigence ............................................ 2 

i. Defendants Suspend Licenses for Failure to Pay Even When 

Nonpayment is Non-Willful ....................................................... 3 

ii. Defendants Will Not Reinstate a License Until the Person Has 

Paid All Court Debts Plus a $100 Fee, Even If the Person 

Cannot Afford It .......................................................................... 4 

B. Montana Is a Large, Rural State Where Driving Is the Primary 

Means of Transportation for Most People ............................................ 5 

C. Plaintiffs’ Driver’s Licenses Were Suspended Because They Were 

Unable to Pay Fines ............................................................................... 6 

i. Michael DiFrancesco .................................................................. 6 

ii. Ashley Davis ............................................................................... 7 

D. Procedural Background ......................................................................... 8 

III. Defendants’ Suspension Scheme Violates Plaintiffs’ Rights under the 

United States Constitution ............................................................................... 8 

A. Defendants’ Suspension Scheme Violates Plaintiffs’ Equal 

Protection and Substantive Due Process Rights Because It 

Discriminates on the Basis of Wealth ................................................... 9 

i. Defendants’ Suspension Scheme Discriminates on the Basis 

of Wealth Because It Imposes a Penalty for Nonpayment 

Without an Indigence Exception ................................................. 9 

Case 2:17-cv-00066-SEH   Document 71   Filed 04/12/19   Page 2 of 32



iii 

 

ii. Defendants’ Wealth-Based Discrimination Violates Equal 

Protection and Substantive Due Process Because It Is 

Fundamentally Unfair ...............................................................15 

B. Defendants’ Suspension Scheme Infringes on Plaintiffs’ 

Fundamental Right to Intrastate Travel ...............................................19 

C. Defendants’ Suspension Scheme Unequally Subjects Government 

Debtors to a Harsher Collection Method than Private Debtors ..........23 

D. Defendants’ Suspension Scheme Violates Plaintiffs’ Procedural 

Due Process Rights Because It Does Not Guarantee an Ability-to-

Pay Hearing Before Suspension or Give Notice of Such a Hearing ...25 

IV. Conclusion .....................................................................................................27 

 

  

Case 2:17-cv-00066-SEH   Document 71   Filed 04/12/19   Page 3 of 32



iv 

 

TABLE OF AUTHORITIES 

Cases 

Bearden v. Georgia, 461 U.S. 660 (1983) ............................................ 13, 15, 23, 26 

Bell v. Burson, 402 U.S. 535 (1971) ................................................................. 25, 26 

Cole v. City of Memphis, 839 F.3d 530 (6th Cir. 2016) ..........................................22 

Edwards v. People of State of California, 314 U.S. 160 (1941) .............................20 

Griffin v. Illinois, 351 U.S. 12 (1956) ........................................................... 9, 10, 11 

Hamdi v. Rumsfeld, 542 U.S. 507 (2004) ................................................................26 

In re Marriage of Guffin, 209 P.3d 225 (Mont. 2009) ............................................21 

James v. Strange, 407 U.S. 128 (1972) ...................................................................24 

Johnson v. City of Cincinnati, 310 F.3d 484 (6th Cir. 2002) ............... 20, 21, 22, 23 

King v. New Rochelle Mun. Hous. Auth., 442 F.2d 646 (2d Cir. 1971) ..................20 

Lutz v. City of York, Pa., 899 F.2d 255 (3d Cir. 1990) ............................................20 

Mackey v. Montrym, 443 U.S. 1 (1979) ...................................................................26 

Mathews v. Eldridge, 424 U.S. 319 (1976) .............................................................25 

Mayer v. City of Chicago, 404 U.S. 189 (1971) ............................................... 11, 14 

Nunez by Nunez v. City of San Diego, 114 F.3d 935 (9th Cir. 1997) ......................20 

Robinson v. Purkey, 3:17-CV-01263, 2018 WL 5023330 (M.D. Tenn. Oct. 16, 

2018) ....................................................................................................... 10, 18 

Robinson v. Purkey, 326 F.R.D. 105 (M.D. Tenn. 2018) ................................ passim 

Saenz v. Roe, 526 U.S. 489 (1999) ..........................................................................19 

San Antonio School District v. Rodriguez, 411 U.S. 1 (1973) ................................15 

Tate v. Short, 401 U.S. 395 (1971) ................................................................... 13, 14 

Williams v. Illinois, 399 U.S. 235 (1970) ......................................................... 12, 14 

Statutes 

Mont. Code Ann. § 61-5-214 ..................................................................................... 3 

Mont. Code Ann. § 61-5-214(1)(b)........................................................................2, 3 

Mont. Code Ann. § 61-5-214(2)(a) ............................................................................ 4 

Mont. Code Ann. § 61-5-215 ...................................................................................17 

Mont. Code Ann. § 61-5-218 ..................................................................................... 4 

Case 2:17-cv-00066-SEH   Document 71   Filed 04/12/19   Page 4 of 32



1 

 

I. Introduction 

This case is about the Motor Vehicle Division (“MVD”) running a wealth-

based driver’s license suspension scheme that traps some of the state’s poorest 

residents in a cycle of poverty.  The MVD automatically and indefinitely suspends 

the driver’s licenses of people who owe fines and court costs, even if they simply 

cannot afford to pay.  Without driver’s licenses, people already facing the harsh 

realities of owing court debt while living in poverty face additional hurdles of being 

unable to drive to and from work, keep medical appointments, and care for their 

family members.   

Although Montana’s automatic suspension of driver’s licenses is designed to 

coerce payment, for people who are unable to pay, the state’s practice will never 

accomplish its intended goal; no incentive or punishment will increase the likelihood 

of a person paying a debt if she does not have the money.  Penalizing people for 

being unable to pay court debts violates the Equal Protection Clause of the 

Fourteenth Amendment, the Due Process guarantee of fundamental fairness, and 

Plaintiffs’ right to travel.  Defendants have trapped Plaintiffs Michael DiFrancesco 

and Ashley Davis in an inescapable cycle of poverty by suspending their licenses.  

Plaintiffs respectfully request that this court grant summary judgment as to liability 

against Defendants’ enforcement of driver’s license suspensions for nonpayment of 

court debt without a guaranteed opportunity for an ability-to-pay hearing (and 
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adequate notice of such a hearing) and a finding that nonpayment was willful prior 

to suspension.1 

II. Undisputed Facts and Procedural Background 

Defendants’ Amended Answer and the discovery conducted thus far confirm 

the following facts, all of which Defendants have either admitted or cannot 

reasonably dispute. 

A. Defendants Suspend Licenses for Failure to Pay Fines and Court 

Costs without an Exception for Indigence 

In their enforcement of Montana law, Defendants suspend a person’s driver’s 

license upon receipt of a court certification that the person failed to pay a court-

ordered fine, cost, or restitution.  Undisputed Facts, ECF No. 70 at ¶¶ 34–36.  The 

Driver Services Bureau of Montana’s MVD administers all driver license records 

and actions, including suspensions.  Id. at ¶ 4.  The Attorney General of Montana 

oversees all actions of the MVD.  Id. at ¶ 2.  The MVD enforces the Montana statutes 

challenged in this case, including section 61-5-214(1)(b).  Id. at ¶ 35.  Section 61-5-

214(1)(b) reads in full: 

(1) The department shall suspend the driver's license or driving 

privilege of a person upon receipt of a report from the court, certified 

under penalty of law and in a form prescribed by the department, that 

the person:  

 

                                           
1 Plaintiffs’ Motion for Summary Judgment seeks a ruling on liability.  Should this 

Court grant Plaintiffs’ Motion, Plaintiffs are prepared to provide supplemental 

briefing about the specific language of the injunctive and declaratory relief sought. 
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(b) failed to comply with a sentence imposed pursuant to 46-18-201, 

including but not limited to the payment of a fine, costs, or restitution 

as provided in 46-18-201(6). 

 

Plaintiffs are challenging only suspensions for failure to pay fines, costs, or 

restitutions (not suspensions for other non-compliance).  Plaintiffs challenge these 

suspensions because (i) Defendants suspend licenses for failure to pay even when 

nonpayment is non-willful, and (ii) Defendants will not reinstate a license until the 

person has paid all court debt plus a $100 fee. 

i. Defendants Suspend Licenses for Failure to Pay Even When 

Nonpayment is Non-Willful 

Pursuant to section 61-5-214(1)(b), Defendants suspend the licenses of all 

Montana drivers who fail to pay their court debts, even those who are too poor to 

pay.  Undisputed Facts, ECF No. 70 at ¶¶ 34–36, 38–44.  Section 61-5-214 contains 

no exception for those who are indigent and whose failure to pay was non-willful, 

nor does it require a hearing to determine willfulness. 

While judges are supposed to consider indigence in setting fines (Mont. Code 

Ann. § 46-18-231(3)) there is no statutory requirement that nonpayment be proven 

to be willful before a suspension.  Mont. Code Ann. § 61-5-214.  Plaintiffs’ fines 

were not set based on their ability to pay.  Undisputed Facts, ECF No. 70 at ¶¶ 15, 

32.  Defendants themselves do not independently review a debtor’s ability to pay 

before suspending a license pursuant to section 61-5-214(1)(b).  Id. at ¶¶ 39– 40. 
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ii. Defendants Will Not Reinstate a License Until the Person 

Has Paid All Court Debts Plus a $100 Fee, Even If the Person 

Cannot Afford It 

Once Defendants have suspended a person’s license for nonpayment, the 

MVD will not reinstate the license until receiving a notification that the person has 

paid the debt: 

(2) The suspension continues in effect until the court notifies the 

department that:  

 

(a) the person has either appeared in court2 or complied with the 

sentence imposed pursuant to 46-18-201, including the payment of any 

assessed fines, costs, or restitution 

 

Mont. Code Ann. § 61-5-214(2)(a).  In addition to paying the underlying fines and 

costs, the person must also pay a $100 reinstatement fee before the MVD will restore 

the license: 

Mont. Code Ann. § 61-5-218: 

(1) Except as provided in subsection (2),3 a person whose driver’s 

license, other than a commercial driver’s license, or driving privilege 

has been suspended or revoked shall pay a reinstatement fee of $100 to 

                                           
2 The reference to appearing in court corresponds to license suspensions under 

section 61-5-214(1)(a), which mandates suspension for failure to appear for a 

misdemeanor violation.  Plaintiffs are not challenging the provisions regarding 

suspensions for failure to appear. 
3 The exceptions in subsection (2) relate to suspensions for certain offenses unrelated 

to Plaintiffs’ lawsuit (different reinstatement fee amounts), medical reexamination 

verifying safe driving ability (no reinstatement fee), and individuals who have been 

found indigent for the purposes of assignment of counsel (reinstatement fee waived).  

This last exception does not protect Plaintiffs because, although they were unable to 

pay, they were not found indigent for the purposes of assignment of counsel.  

Because counsel is not required for ordinary traffic offenses, most Montanans are 

never assessed for indigence before their licenses are initially suspended. 
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the department to have the driver’s license or driving privilege 

reinstated. 

 

No provision of state law allows a waiver of this $100 reinstatement fee for those 

who are unable to pay it.  Thus, a suspension for nonpayment under section 61-5-

214(1)(b) is indefinite; it remains in effect for as long as the person fails to pay the 

underlying court debt, and the MVD will not cancel the suspension unless the person 

pays both the debt and $100 reinstatement fee.  Undisputed Facts, ECF No. 70 at ¶ 

56. 

B. Montana Is a Large, Rural State Where Driving Is the Primary 

Means of Transportation for Most People 

In Montana, the ability to drive is critical.  It is a large, sparsely-populated, 

rural state, and public transportation options are extremely limited.  Undisputed 

Facts, ECF No. 70 at ¶ 61.  Moreover, harsh winter weather conditions make walking 

and biking impractical or even dangerous for large portions of the year.  Id. at ¶ 62.  

Driver’s licenses are often essential in the pursuit of a livelihood, particularly in 

Montana.  Id. at ¶ 63.  They are also essential to other responsibilities, including 

caring for children, going to school, getting to court, and any of the myriad other 

mandatory obligations that most adults must carry out on a regular basis.  Id. at ¶ 64.  

Those who drive out of necessity while their licenses are suspended for nonpayment 

face additional fines, imprisonment, and suspensions if they are caught driving.  

Mont. Code Ann. §§ 61-5-212(1)(b)(ii) (allowing fine of up to $500 and up to six 
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months’ imprisonment); 61-5-212(2)(a) (requiring one-year extension of 

suspension).  People with suspended licenses therefore face an impossible choice: 

fail to carry out their daily responsibilities, which could include missing work and 

losing their jobs, or drive illegally and face the risk of fines, imprisonment, and 

extended suspension. 

C. Plaintiffs’ Driver’s Licenses Were Suspended Because They Were 

Unable to Pay Fines 

Plaintiffs (i) Michael DiFrancesco and (ii) Ashley Davis are both Montana 

drivers whose licenses have been suspended because they were unable to pay court-

ordered fines. 

i. Michael DiFrancesco 

Plaintiff Michael DiFrancesco is a resident of Bozeman, Montana. Undisputed 

Facts, ECF No. 70 at ¶ 6.  He is indigent and has no consistent income.  Id. at ¶¶ 9, 

10, 11.  He has recently experienced homelessness.  Id. at ¶ 12. 

In 2008, when Mr. DiFrancesco was 14 years old, he was convicted of 

violating Montana’s “minor in possession” law.  Id. at ¶ 13.  As penalty for his 

conviction, he was fined and ordered to pay for and complete a substance-abuse 

course.  Id. at ¶ 14.  He was not able to pay the fine or pay to complete the course.  

Id. at ¶ 15.  The MVD mailed Mr. DiFrancesco a letter dated January 14, 2009, 

informing him that he would need to satisfy all his court obligations and pay a $100 

non-refundable reinstatement fee directly to the department before his license could 
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be reinstated.  Id. at ¶ 16.  He could not afford to satisfy his court obligations.  Id. at 

¶ 15.  Because his license was suspended, Mr. DiFrancesco was ineligible for a 

learner’s permit or provisional driver’s license while he was under the age of 18 and 

was ineligible for a Montana driver’s license once he turned 18.  Id. at ¶ 17. 

Mr. DiFrancesco needs to drive because he works in construction and must 

transport himself and his equipment to his work sites.  Id. at ¶¶ 7–8.  Because he 

must drive, Mr. DiFrancesco has been convicted of driving while his privilege is 

suspended at least five times since 2015.  Id. at ¶ 18.  He has been ordered to pay 

fines, accumulating to nearly $4,000, and has also spent a total of about five months 

in jail over the years for driving while suspended.  Id. at ¶¶ 19–21. 

ii. Ashley Davis 

Plaintiff Ashley Davis is a resident of Missoula, Montana.  Id. at ¶ 24.  She is 

a single mother and the sole provider for her 12-year-old son.  Id. at ¶ 29. 

Ms. Davis has two active suspensions on her license, one entered on May 15, 

2017, and one entered on June 7, 2017.  Id. at ¶ 30.  Both suspensions were imposed 

because she was unable to pay fines for insurance violations.  Id. at ¶¶ 31–32.   

Ms. Davis is indigent.  Id. at ¶ 27.  As of the filing of this lawsuit, Ms. Davis 

was earning approximately $14 per hour and losing approximately 25% of her 

income to garnishment.  Id. at ¶ 25.  Her monthly expenses exceed her income, even 

Case 2:17-cv-00066-SEH   Document 71   Filed 04/12/19   Page 11 of 32



8 

 

before garnishment.  Id. at ¶ 26.  She is barely scraping by.  Id. at ¶ 28.  She cannot 

get to work without relying on friends to drive her.  Id. at ¶ 33. 

D. Procedural Background 

The initial complaint was filed on August 31, 2017 (Compl., ECF No. 1).  The 

Parties conducted discovery regarding class certification between April 5 and 

August 3, 2018.  Order, ECF No. 26 at 2.  After discovery and briefing was 

concluded, this Court denied class certification on the basis that it would serve no 

useful purpose.  Order, ECF No. 57 at 6.  On November 2, 2018, Plaintiffs filed their 

Amended Complaint (ECF No. 42).  Plaintiffs now move for summary judgment as 

to liability on all their claims, as there are no material facts in dispute. 

III. Defendants’ Suspension Scheme Violates Plaintiffs’ Rights under the 

United States Constitution 

By enforcing section 61-5-214(1)(b), Defendants violate Plaintiffs’ 

constitutional rights in four ways: (A) when enforced against people who cannot pay 

their court debts, Defendants’ suspension scheme amounts to wealth-based 

discrimination that violates Plaintiffs’ equal protection and substantive due process 

rights; (B) Defendants’ suspension scheme violates Plaintiffs’ substantive due 

process right to travel; (C) Defendants’ suspension scheme violates Plaintiffs’ equal 

protection rights because it enforces a discriminatory debt collection method; and 

(D) Defendants’ suspension scheme violates Plaintiffs’ procedural due process 

rights because it enforces license suspension against them without guaranteeing an 
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opportunity for a pre-deprivation ability-to-pay hearing or notice that such an 

opportunity is available. 

A. Defendants’ Suspension Scheme Violates Plaintiffs’ Equal 

Protection and Substantive Due Process Rights Because It 

Discriminates on the Basis of Wealth 

When Defendants enforce failure-to-pay suspensions against indigent 

Montanans, such as Plaintiffs, (i) Defendants are discriminating on the basis of 

wealth, and (ii) this discrimination violates equal protection and substantive due 

process.   

i. Defendants’ Suspension Scheme Discriminates on the Basis 

of Wealth Because It Imposes a Penalty for Nonpayment 

Without an Indigence Exception 

Defendants enforce suspensions for failure to pay under section 61-5-

214(1)(b) against willful and non-willful nonpayers alike, but because the statute 

contains no indigence exception, it is discriminatory on the basis of wealth even 

though it does not on its face explicitly target people who are poor.  See Robinson v. 

Purkey, 326 F.R.D. 105, 149–61 (M.D. Tenn. 2018).  The Supreme Court developed 

this framework for understanding wealth-based discrimination in criminal and quasi-

criminal proceedings in a series of cases beginning with Griffin v. Illinois, 351 U.S. 

12, 13 (1956).  In 2018, the Middle District of Tennessee found that suspension of 

driver’s licenses for nonpayment of court debt without any indigence exception 

amounts to wealth-based discrimination under the Griffin line of cases.  Robinson v. 
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Purkey, 3:17-CV-01263, 2018 WL 5023330, at *5 (M.D. Tenn. Oct. 16, 2018) 

(“Under a long and well-established line of Supreme Court precedents, a statute that 

penalizes or withholds relief from a defendant in a criminal or quasi-criminal case, 

based solely on his nonpayment of a particular sum of money and without providing 

for an exception if he is willing but unable to pay, is the constitutional equivalent of 

a statute that specifically imposes a harsher sanction on indigent defendants than on 

non-indigent defendants.”); see also Robinson, 326 F.R.D. at 149–61. 

The United States Supreme Court has held that penalties for nonpayment are 

unconstitutional when there is no exception for indigence.  In Griffin, the Court 

considered an Illinois requirement that individuals pay a fee for trial transcripts on 

appeal.  351 U.S. at 12, 13.  Indigent individuals who could not afford to pay were 

thus denied their transcripts.  Id.  The requirement was neutral on its face, but the 

Supreme Court nevertheless found that its effect was “to deny adequate appellate 

review to the poor while granting such review to all others,” which was 

unconstitutional.  Id.  The Court explained that “due process and equal protection 

both call for procedures in criminal trials which allow no invidious discriminations 

between persons and different groups of persons.”  Id. at 16–17.  Thus, Griffin 

established the principle that an otherwise neutral law discriminates against people 

who are indigent if it denies them some benefit because they cannot pay.  And 

because Griffin involved the right to appeal, which is not a fundamental right, its 
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holding guarantees the application of this wealth-based discrimination analysis even 

where there is no fundamental right at stake.  Griffin, 351 U.S. at 18 (“[A] State is 

not required by the Federal Constitution to provide appellate courts or a right 

to appellate review at all.”). 

Importantly, this doctrine is not limited to situations in which an indigent 

person faces imprisonment for nonpayment; rather, the wealth-based discrimination 

analysis applies to all additional consequences that are imposed upon indigent 

debtors for failure to pay.  Mayer v. City of Chicago “rejected any suggestion that 

the rights set forth in Griffin and subsequent cases were at all contingent on a 

person’s facing the threat of incarceration.”  Robinson, 326 F.R.D. at 150; Mayer v. 

City of Chicago, 404 U.S. 189 (1971).  In Mayer, the plaintiff faced only the threat 

of a fine, not imprisonment.  The Court reasoned that “[t]he invidiousness of the 

discrimination that exists when criminal procedures are made available only to those 

who can pay is not erased by any differences in the sentences that may be imposed.”  

Id. at 197.  Again, Mayer relies upon the principle that “refusing to allow an 

exception for the indigent [is], as a constitutional matter, no different from adopting 

an ‘unreasoned distinction’ punishing indigents more severely than non-indigents 

for reasons unrelated to their guilt or culpability.”  Robinson, 326 F.R.D. at 151 

(quoting Mayer, 404 U.S. at 193).  By refusing to allow an exception for inability to 
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pay, the MVD adopts an unreasoned distinction by punishing indigent drivers more 

severely than people who can afford to pay. 

The Supreme Court has reaffirmed and expanded Griffin’s conception of 

wealth-based discrimination in subsequent cases.  In Williams v. Illinois, the Court 

“extended the logic of Griffin” to hold that a court cannot increase an indigent 

person’s sentence beyond the maximum based solely on the person’s inability to pay 

fines arising from conviction.  Robinson, 326 F.R.D. at 150; Williams v. Illinois, 399 

U.S. 235 (1970).  The Court explained that, because the statute contained no 

exception for indigence, it “visited different consequences on two categories of 

persons.”  Williams, 399 U.S. at 242.  “The purpose of Griffin, the Williams Court 

explained, was not to eliminate costs and fees, but ‘to alleviate discrimination against 

those who are unable to meet the costs of litigation.’”  Robinson, 326 F.R.D. at 150 

(quoting Williams, 399 U.S. at 241).  Similarly, Plaintiffs do not claim that they are 

entitled to the cancellation of their underlying fines; but they have a right not to face 

suspension because of their inability to pay the fines. 

Punishing willful nonpayment is not unconstitutional, but when a person 

cannot pay due to indigence, that additional punishment is unconstitutionally 

imposed because of the person’s wealth status.  In Tate v. Short, the Supreme Court 

explained that Williams’ holding was not limited to cases involving prison time; it 

applies to fine-only infractions as well.  The Court applied Williams to hold that a 
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debtor could not be incarcerated to pay off traffic fines.  401 U.S. 395 (1971).  The 

Court “emphasized that the constitutional defect was not in the act of imposing a 

consequence on nonpayment, but in the fact that applying that consequence to a truly 

indigent person had the practical effect of imposing greater punishment based on the 

economic status of the violator.”  Robinson, 326 F.R.D. at 150.  Thus, punishing 

nonpayment with license suspension is wealth-based discrimination when the person 

failed to pay due to indigence. 

Finally, the Supreme Court articulated a requirement that before a punishment 

for nonpayment can be imposed upon a person, there must be a finding that the 

nonpayment was willful.  This requirement safeguards against unconstitutional 

wealth-based discrimination by ensuring that non-willful nonpayment is not 

punished.  Bearden v. Georgia, 461 U.S. 660, 672–73 (1983) (holding that a person’s 

probation could not be revoked for failure to pay a fine without a finding that the 

person’s nonpayment was willful or that alternative forms of punishment were 

inadequate).  The Court reasoned that “depriv[ing] the probationer of his conditional 

freedom simply because, through no fault of his own, he [could not] pay the fine” 

was “contrary to the fundamental fairness required by the Fourteenth Amendment.”  

Id.  Where an individual “has willfully refused to pay the fine or restitution when he 

has the means to pay,” Defendants are “perfectly justified” in suspending the 

individual’s license “as a sanction to enforce collection.”  Bearden, 461 at 668.  But 

Case 2:17-cv-00066-SEH   Document 71   Filed 04/12/19   Page 17 of 32



14 

 

when an individual “has made all reasonable efforts to pay the fine or restitution, 

and yet cannot do so through no fault of his own, it is fundamentally unfair” to 

impose an additional consequence as a collection method.  Id. 

The unconstitutionality of Montana’s suspension scheme is easily understood 

through the lens of the Griffin cases.  The statute at issue, section 61-5-214(1)(b), is 

ostensibly neutral — it punishes all nonpayers equally, regardless of their wealth.  

But as Williams makes clear, because the statute has no exception for indigence, it 

ensures that avoidance of suspension is “contingent upon one’s ability to pay” and 

therefore “visit[s] different consequences on two categories of persons” — those 

who can pay their court debts and those who cannot.  Williams, 399 U.S. at 242.  

This amounts to “unconstitutional discrimination” because Plaintiffs suffer failure-

to-pay license suspensions “solely because of their indigency.”  Tate, 401 U.S. at 

397–98.  It makes no difference that the consequence at issue is license suspension 

rather than imprisonment.  See Mayer, 404 U.S. at 197 (collateral consequences 

“may bear as heavily on an indigent . . . as forced confinement”).  Importantly, 

Plaintiffs do not challenge license suspension for willful nonpayment; suspension 

for non-willful nonpayment is prohibited.  See Williams, 399 U.S. at 241 (an 

additional consequence that “results directly from an involuntary nonpayment of a 

fine or court costs [is] impermissible discrimination that rests on ability to pay”).  

Defendants’ suspension scheme therefore discriminates on the basis of wealth. 
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ii. Defendants’ Wealth-Based Discrimination Violates Equal 

Protection and Substantive Due Process Because It Is 

Fundamentally Unfair 

Defendants’ discriminatory suspension scheme is fundamentally unfair and 

violates the Equal Protection and Due Process Clauses.  Because Defendants impose 

license suspension as a punishment for nonpayment without any guaranteed 

exception for indigence, the suspensions amount to discrimination on the basis of 

wealth and should be rigorously scrutinized.  See Robinson, 326 F.R.D. at 155 (“[I]f 

the scheme at issue affords no adequate exception based on indigence, Griffin and 

the cases applying it instruct [courts] to consider that scheme as the constitutional 

equivalent of the state’s ‘us[ing,] as the sole justification for’ its action, ‘the poverty 

of’ the [individual].” (quoting Bearden, 461 U.S. at 671)); see also San Antonio 

School District v. Rodriguez, 411 U.S. 1 (1973) (stating that heightened scrutiny 

applies for an absolute deprivation based on a complete inability to pay).  This 

analysis “requires a careful inquiry into such factors as” (1) “the nature of the 

individual interest affected,” (2) “the extent to which it is affected,” (3) “the 

rationality of the connection between legislative means and purpose,” and (4) “the 

existence of alternative means for effectuating the purpose.”  Bearden, 461 U.S. at 

666–67.  All four Bearden factors weigh in favor of finding the lack of an indigence 

exception in Defendants’ suspension scheme constitutionally impermissible. 
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Regarding the first Bearden factor, the nature of the individual interest 

affected in this case is serious, with far-reaching consequences.  A driver’s license 

is often necessary for finding and maintaining employment, and it is essential for 

carrying out the duties and responsibilities of everyday life, especially in a state like 

Montana, where distances are vast and public transportation is often unavailable.  

Undisputed Facts, ECF No. 70 at ¶¶ 60–64; see also Wooley v. Maynard, 430 U.S. 

705, 715 (1977) (“[D]riving an automobile” is “a virtual necessity for most 

Americans.”).  The loss of a license can directly affect a person’s livelihood, 

interfere with the ability to care for one’s children and other dependents, make it 

difficult or impossible to go to the doctor or shop for food, render a person helpless 

in the event of an emergency — the list of potential consequences goes on.  

Robinson, 326 F.R.D. at 156.  Because of the great — even unforeseeable — scope 

of the consequences, the nature of the interest affected by these suspensions is 

serious. 

As to the second Bearden factor, the extent to which Plaintiffs’ interest is 

affected is also significant, since the suspensions are indefinite and suspended 

individuals are not able to drive without risking fines and imprisonment.  The 

suspensions at issue in this case will continue until the underlying debt is paid (along 

with a reinstatement fee).  Suspensions for failure to pay can last years or even 

decades.  See Undisputed Facts, ECF No. 70 at ¶¶ 51, 53 (2,513 DI Code 601 failure-
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to-pay suspensions were still in effect as of 2018, and each of these suspensions is 

at least nine years old; 8,990 DI Code 605 failure-to-pay suspensions were still in 

effect as of 2018, and each of these suspensions is at least five years old).  It is also 

important to note that people whose licenses are suspended because of nonpayment 

are not eligible to receive provisional, restricted, or probationary licenses.  Mont. 

Code Ann. § 61-5-215.  Therefore, the deprivation is great because it is not time-

limited and there is no alternative option that allows suspended individuals to drive 

legally. 

Regarding the third Bearden factor, there is no rational connection between 

license suspension and debt collection or traffic safety.  Suspending licenses to 

encourage payment of court debt is irrational and counterproductive when applied 

to indigent drivers because a person who is unable to pay only becomes less able to 

pay when her driver’s license is suspended.  A person who cannot reliably get to 

work because she cannot drive cannot maintain steady employment, and therefore 

cannot earn money to pay off court debt.  Taking away transportation options makes 

it harder for people to earn money and thus subverts any legitimate state interest in 

collecting court debt.  Robinson, 326 F.R.D. at 157.   

Moreover, license suspension can create additional difficulties in carrying out 

everyday responsibilities that end up costing more money: if a person requires an 

hour to walk five miles to work versus the ten minutes it would take to drive, that 
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person has less time in which to earn money (and also risks being late, which for 

low-wage jobs, often leads to immediate termination and total loss of income); if a 

person has necessary medical appointments or cares for dependent relatives, she may 

end up paying for expensive private transportation and losing more of her limited 

money; if a person loses her job or is forced to pay for private transportation, she 

may become unable to afford housing and fall further into a cycle of poverty. 

Nor is license suspension rationally related to traffic safety.  The state of 

Montana has the authority to suspend driver’s licenses when people engage in unsafe 

driving.  But Plaintiffs’ suspensions were not the result of unsafe driving; they 

resulted from infractions that would have been resolved easily if Plaintiffs had been 

able to pay their fines.  Defendants cannot claim that suspension is necessary as a 

harsh deterrent against those who cannot pay when so many traffic violators are 

easily able to pay their fines and move on with no further consequences.  If the state 

of Montana truly wanted to deter traffic violations, it would impose heavier fines on 

those with greater wealth, not additional penalties on those who are no less safe on 

the road but simply cannot pay the fines associated with minor traffic violations.  

Moreover, the challenged statutes lead to suspensions for offenses so minor that a 

suspension cannot be the penalty for the infraction itself; suspension is only the debt 

collection method, not the penalty for traffic violations.  Robinson, 3:17-CV-01263, 

2018 WL 5023330, at *7. 
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Under the fourth and final Bearden factor, Montana has many “alternative 

means for effectuating the purpose[s]” of debt collection and traffic compliance.  

Bearden, 461 at 667.  Affordable payment plans would allow indigent drivers to 

slowly pay off their court debts while still being able to drive to work and care for 

their families.  Community service is another alternative that courts can offer if 

someone is unable to pay a debt.  Having to pay a debt over time or having to 

complete community service would be no less effective deterrents of further traffic 

infractions for indigent drivers than ordinary upfront fine payments are for wealthier 

individuals.  Plaintiffs do not challenge their underlying debts or contest their 

obligation to pay them; they only challenge the use of license suspension as a debt 

collection mechanism. 

For all these reasons, Defendants’ suspension scheme is fundamentally unfair 

and violates Plaintiffs’ constitutional rights under both equal protection and 

substantive due process. 

B. Defendants’ Suspension Scheme Infringes on Plaintiffs’ 

Fundamental Right to Intrastate Travel 

Defendants’ suspension of Plaintiffs’ driver’s licenses because they are too 

poor to pay their traffic fines strips Plaintiffs of their mobility, implicating their 

constitutional right to travel, which is “a virtually unconditional personal right, 

guaranteed by the Constitution to us all.”  Saenz v. Roe, 526 U.S. 489, 498 (1999) 

(Stewart, J., concurring) (citations omitted).  Although there is no fundamental right 
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to drive, the Supreme Court has guaranteed freedom of movement to people who are 

poor as well as to the rich; allowing states to limit the movement of those who are 

indigent “would also introduce a caste system utterly incompatible with the spirit of 

our system of government.”  Edwards v. People of State of California, 314 U.S. 160, 

181 (1941) (Douglas, J., concurring).   

The right to intrastate travel is also constitutionally protected.  See, e.g., King 

v. New Rochelle Mun. Hous. Auth., 442 F.2d 646, 648 (2d Cir. 1971) (“It would be 

meaningless to describe the right to travel between states as a fundamental precept 

of personal liberty and not to acknowledge a correlative constitutional right to travel 

within a state.”); see also Lutz v. City of York, Pa., 899 F.2d 255, 256 (3d Cir. 1990) 

(“[a] constitutional right of intrastate travel . . . exists, and grows out of substantive 

due process.”) (emphasis in original); Johnson v. City of Cincinnati, 310 F.3d 484, 

495 (6th Cir. 2002) (holding that the Due Process Clause of the Fourteenth 

Amendment protects the “right to travel locally through public spaces and 

roadways.”).   

The Ninth Circuit has never definitively decided whether the constitutional 

right to travel extends to travel within a state.  See Nunez by Nunez v. City of San 

Diego, 114 F.3d 935, 944 n.7 (9th Cir. 1997) (“We express no opinion on [whether 

the Constitution guarantees the fundamental right of intrastate travel].”).  But, like 

several federal appellate courts, the Montana Supreme Court has recognized such a 
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right as fundamental under the United States Constitution: 

It is difficult to conceive that the right to travel protected by the United 

States Constitution does not include a right to freely travel within each 

of the states. The right to travel between states would mean little if a 

person did not also have the right to travel within a state after crossing 

its borders. We hold, therefore, that the right to travel guaranteed by the 

United States Constitution includes the right to travel within Montana. 

 

In re Marriage of Guffin, 209 P.3d 225, 228 (Mont. 2009).  Defendants infringe upon 

this constitutional right by eliminating Plaintiffs’ only means of travel within the 

state of Montana, where public transportation options are extremely limited. 

Although Plaintiffs are not expressly prohibited from traveling, taking away 

their driver’s licenses because they cannot afford to pay fines is a significant 

deprivation.  Public transportation in Montana is extremely limited and an unrealistic 

option for meeting life’s basic needs.  Undisputed Facts, ECF No. 70 at ¶¶ 60–61.  

Plaintiffs do not have access to other modes of transportation.  Id. at ¶¶ 8, 33, 61.  

Taxis and car services are prohibitively expensive for everyday use, and Montana’s 

harsh winters make walking and biking impractical and even dangerous on some 

days.  Id. at ¶ 62.  Thus, Plaintiffs “depend on” driving “to carry out [their] daily life 

activities,” Johnson, 310 F.3d at 498, and Montana’s suspensions infringe on their 

fundamental rights. 

Defendants’ suspension scheme unconstitutionally violates Plaintiffs’ 

substantive due process right to intrastate travel because it is not narrowly tailored 

to a compelling government interest.  Because the right to intrastate travel is “deeply 
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rooted in this Nation's history and tradition, and implicit in the concept of ordered 

liberty,” it is a fundamental right that requires strict scrutiny.  Johnson, 310 F.3d at 

489.  Montana’s wealth-based driver’s license suspension scheme is comprehensive 

and must be analyzed under the strictest scrutiny for restrictions on intrastate travel.  

See Cole v. City of Memphis, 839 F.3d 530, 537 (6th Cir. 2016) (noting that strict 

scrutiny is appropriate where an intrastate travel restriction imposes a broad 

prohibition).  Plaintiffs’ “right to travel locally through public spaces and roadways 

— perhaps more than any other right secured by substantive due process — is an 

everyday right, a right [they] depend on to carry out [their] daily life activities. It is, 

at its core, a right of function.”  Johnson, 310 F.3d at 498 (emphasis added).  By 

suspending Plaintiffs’ driver’s licenses, Defendants have imposed a functional ban 

on their intrastate travel that constitutes far more than a restriction on travel that lasts 

a few hours or only covers a few blocks.  Cole, 839 F.3d at 537.  Rather, it forecloses 

all travel because driving is Plaintiffs’ only practical means of transport.  Unlike in 

Cole v. City of Memphis — which involved an ordinance that was limited 

geographically to a specific radius and limited in time to specific two-hour periods, 

id. — Montana’s suspension scheme creates broad prohibitions on all driving in all 

locations at all times in all circumstances for an indefinite period and is therefore 

subject to strict scrutiny.  See Johnson, 310 F.3d at 502 (“broad prohibition . . . 

requires that we apply strict scrutiny”). 
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Defendants’ suspension scheme cannot survive strict scrutiny because it is not 

“the least restrictive means to accomplish the [State’s] goal” of court debt collection.  

Id. at 503.  Montana’s indiscriminate policy of suspending the license of every driver 

who fails to pay court debt — even for those who cannot afford it — is not narrowly 

tailored to any goal.  Instead, it is a blanket penalty that takes no account of non-

willfulness.  Id.  (“[I]f there are other, reasonable ways to achieve those goals with 

a lesser burden on constitutionally protected activity, a State may not choose the way 

of greater interference.”).  Defendants could allow indigent drivers to request a 

waiver before suspension, seek conversion to community service, or at the very least 

drive on provisional or restricted licenses.  See Bearden, 461 U.S. at 672.  People 

who cannot afford to pay their court debts will have an even more difficult time 

without a license, as they will no longer be able to commute to and from work to 

earn the money to satisfy their debts.  While suspending licenses of willful non-

payers may be appropriate, taking away the licenses of those who are simply too 

poor to afford court debts is not narrowly tailored to Defendants’ goal of debt 

collection and infringes on the fundamental right to intrastate travel. 

C. Defendants’ Suspension Scheme Unequally Subjects Government 

Debtors to a Harsher Collection Method than Private Debtors 

Separate from and in addition to wealth-based discrimination, Defendants’ 

scheme can alternatively be understood as discrimination based on the type of debt 

Plaintiffs owe.  Suspending Plaintiffs’ licenses because they owe unpaid debt to the 
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government violates their equal protection rights because it subjects them to a 

significantly harsher collection method than people who owe other types of debt.  

See James v. Strange, 407 U.S. 128, 138 (1972) (concluding that the state may not 

“impose unduly harsh or discriminatory terms merely because the obligation is to 

the public treasury rather than to a private creditor.”).  Plaintiffs have license 

suspensions because they owe debt to Montana’s courts, but people with unpaid 

private debt do not face license suspension.  In this way, section 61-5-214(1)(b) 

treats court debt differently from the way private debt is treated under Montana law 

— thus creating a classification that is subject to rational basis review under equal 

protection. 

Strange provides “a firm command that a state’s uniquely harsh treatment of 

a class of indigent debtors cannot be carried out in ‘such discriminatory fashion’ that 

it ‘blight[s] . . . the hopes of indigents for self-sufficiency and self-respect,’ merely 

because the indigent debtors owe a particular type of debt to the government.”  

Robinson, 326 F.R.D. at 160 (quoting Strange, 407 U.S. at 142–43).  Here, 

Defendants’ practice of suspending the driver’s licenses of those who cannot afford 

to pay their court debt “like the regime in Strange, threaten[s] serious financial 

harm.”  Id. at 161.  Therefore, Defendants’ scheme amounts to discrimination on the 

basis of debt type (court debt versus private debt) and must fail under rational basis 

review as wholly counterproductive. 
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D. Defendants’ Suspension Scheme Violates Plaintiffs’ Procedural 

Due Process Rights Because It Does Not Guarantee an Ability-to-

Pay Hearing Before Suspension or Give Notice of Such a Hearing 

Defendants suspend driver’s licenses without considering whether people 

have the financial resources to pay their fines.  This oversight deprives Plaintiffs of 

procedural due process because “continued possession [of a license] may become 

essential in the pursuit of a livelihood.”  Bell v. Burson, 402 U.S. 535, 539 (1971).  

The government cannot automatically remove a pillar supporting someone’s 

wellbeing, such as their ability to move around freely, without proper procedure.  

See, e.g., Mathews v. Eldridge, 424 U.S. 319, 333 (1976) (“This Court consistently 

has held that some form of hearing is required before an individual is finally deprived 

of a property interest.”).  Meaningful due process in this case includes an opportunity 

to assert inability to pay before suspension occurs and timely notice of the impending 

suspension and of the opportunity to be heard specifically on ability to pay.  See, 

e.g., Mathews, 424 U.S. at 333 (“The fundamental requirement of due process is the 

opportunity to be heard at a meaningful time and in a meaningful manner”) (internal 

quotation marks and citation omitted).  Defendants’ suspension scheme violates 

procedural due process because Plaintiffs did not receive ability-to-pay hearings 

before their licenses were suspended, and they did not receive notice that they had 

the opportunity to be heard on their ability to pay. 

Defendants may not suspend a driver’s license without a pre-deprivation 
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hearing for the purpose of coercing payment of a debt.  Rather, “except in emergency 

situations (and this is not one)[,] due process requires that when a State seeks to 

terminate an interest such as that here involved, it must afford notice and opportunity 

for hearing appropriate to the nature of the case before the termination becomes 

effective.”  Bell, 402 U.S. at 542 (emphasis added) (internal quotation marks 

omitted); see also Mackey v. Montrym, 443 U.S. 1, 10 (1979) (“[S]uspension of a 

driver’s license for statutorily defined cause implicates a protectable property 

interest.”). 

In the context of suspending licenses for failure to pay court debt, a pre-

deprivation hearing is not adequate unless it considers ability to pay.  Non-

willfulness erodes Plaintiffs’ liability in a failure-to-pay charge.  See, e.g., Bearden, 

461 U.S. at 660.  Thus, an ability-to-pay hearing is required to determine willfulness 

before suspension.  See Bell, 402 U.S. at 536–37 (“[T]he State’s statutory scheme, 

in failing before suspending the licenses to afford [the motorist] a hearing on the 

question of his fault or liability, denied him due process”) (emphasis added).  A 

hearing that fails to consider an essential element, such as willfulness, is not 

meaningful.  See Hamdi v. Rumsfeld, 542 U.S. 507, 533 (2004) (“It is . . .  

fundamental that the right to notice and an opportunity to be heard must be granted 

at a meaningful time and in a meaningful manner.”) (internal quotation marks 

omitted); see also Bell, 402 U.S. at 541–42.  For failure-to-pay violations, any 
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meaningful hearing necessarily must include a willfulness determination before a 

suspension, but Montana’s system lacks this essential safeguard.  Undisputed Facts, 

ECF No. 70 at ¶¶ 38–44. 

IV. Conclusion 

For the reasons above, Plaintiffs respectfully request that this Court grant their 

motion for summary judgment as to liability and allow further briefing regarding the 

language of declaratory and injunctive relief against Defendants’ enforcement of 

driver’s license suspensions for nonpayment of court debt without a guaranteed 

opportunity for an ability-to-pay hearing (and adequate notice of such a hearing). 

Respectfully submitted, 

 

    /s/ Phil Telfeyan 

Phil Telfeyan (pro hac vice) 

Rebecca Ramaswamy (pro hac vice) 

Attorneys, Equal Justice Under Law 

400 7th Street NW, Suite 602 

Washington, D.C. 20004 

(202) 505-2058 

ptelfeyan@equaljusticeunderlaw.org 

rramaswamy@equaljusticeunderlaw.org 

 

/s/ Robert Farris-Olsen 

Robert Farris-Olsen (MT Bar No. 11937) 

Scott Peterson (MT Bar No. 11996) 

Attorneys, Morrison, Sherwood, Wilson & Deola, PLLP 

401 N. Last Chance Gulch St. 

Helena, MT 59601 

(406) 442-3261 

rfolsen@mswdlaw.com 

speterson@mswdlaw.com 

 

Case 2:17-cv-00066-SEH   Document 71   Filed 04/12/19   Page 31 of 32



28 

 

Attorneys for Plaintiffs 

 

 

CERTIFICATE OF COMPLIANCE 

I hereby certify that the above document contains 6,472 words and is therefore 

compliant with D. Mont. L.R. 7.1(d)(2)(A). 

/s/ Rebecca Ramaswamy 

Attorney for Plaintiffs 

 

CERTIFICATE OF SERVICE 

I hereby certify that on April 12, 2019, I electronically filed the above 

document with the Clerk of the Court using the ECF System, which will provide 

electronic copies to the counsel of record. 

/s/ Rebecca Ramaswamy 

Attorney for Plaintiffs 

 

Case 2:17-cv-00066-SEH   Document 71   Filed 04/12/19   Page 32 of 32


